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COURTS  OF  JUDICATURE  IN  NOVA  SCOTIA. 


TTIK  object  of  this  papoi-  is  to  present  an  outline  of  the 
history  of  the  several  courts  of  justice  both  civil  and 
criminal  which  have  adniinisteretl  the  laws  of  this  Province 
from  its  earliest  settlement  to  the  ])resent  day — to  trace  the 
oritjin  of  their  jurisdiction — to  follow  in  historical  sequence 
their  growth  and  development:  to  mark  the  various  changes 
and  modifications  in  their  constitution  and  jirocedure,  and 
to  note  some  of  the  peculiarities  of  our  judicial  system.  This 
information  is  to  be  found  principally  in  the  archives  of  the 
Province,  wliich,  owing  to  the  cure  of  tlu-  late  Dr.  Aikin.s 
have  been  i)reserved  and  arranged  in  an  accessible  form. 
Too  much  credit  cannot  be  g^iven  to  that  learned  and  hon- 
oured Nova  Scotian  for  the  zeal  and  fidelity  with  wiiicli  he 
performed  that  useful  work. 

I  take  more  pleasure  in  publicly  bearing  testimony  to  his 
honourable  character,  and  accurate  work,  because  not  long 
since  both  were  violently  assailed  in  a  work  which  largely 
dealt  with  his  labour  in  connection  with  the  Provincial 
Archives.  Xo  one  who  knew  that  veneralile  and  highly 
esteemed  gentleman  would  for  a  n\oment  credit  such  asper- 
sions, but  with  the  outside  world  smdi  slanders  uncontra- 
dicted might  have  some  weight. 

In  these  archives  are  to  be  found  the  Royal  Commissions 
to  our  early  (governors,  the  Poyal  Instructions  under  which 
they  acted,  their  voluminous  correspondence  with  the  liords 
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of  Trade,  at  that  period  \n  charge  of  colonial  affairs  in  Eng- 
land, the  Statutes,  Orders  and  liegiilations  passed  before 
the  Legislature  was  lirst  convened  by  the  (iovernor  and 
Council  in  carrying  out  these  instructions.  All  these  must  be 
consulted,  and,  lastly,  the  many  volumes  of  statutes  enacted 
by  the  first  and  succeeding  Legislatures  in  order  to  obtain 
a  clear  and  connected  view  of  the  origin  and  evolution  of  our 
Courts  of  Justice,  For  these  reasons  it  is  not  possible  to 
vouch  for  the  absolute  accuracy  in  all  details  of  the  account 
I  have  ventured  to  give  in  these  pages.  I  trust  at  least 
material  has  been  brought  togetlu  ;•  which  may  aid  souie 
future  student  of  tlie  subject  in  pursuing  his  investigations. 
Prior  to  the  landing  of  Cornwallis  and  his  l)and  of  im- 
migrants, the  seat  of  government  was  the  ancient  town  of 
Annapolis  Royal,  then  garrisoned  by  British  soldiers  under 
Paul  ilascarene.  The  executive  goA'crnment,  both  civil  and 
military,  was  administered  by  liim  in  conjunction  with  a 
council  composed  of  officers  of  the  army  then  on  the  station. 
Murdoch  iu  his  Epitome  of  tlie  Laws  of  Nova  Scotia  tells 
us  :  "From  the  acquisition  of  Xova  Scotia  in  1713  till  1749 
a  kind  of  civil  government  existed  at  Annapolis  in  the  title 
of  Governor  held  by  the  couimanding  otYicer  of  a  regiment 
stationed  there.  ITe  had  also  a  few  councillors,  sucli  as  his 
major  and  senior  captain  to  assist  him,  but  his  post  was  a 
little  village,  and  tlie  French  Acadians  allowed  all  their 
affairs  to  i)e  managed  by  their  cures,  having  among  them 
neither  magistrates,  lawyers,  nor  any  kirtd  of  civil  officers. 
The  English  did  not  attempt  colonization  here  till  1740, 
when  tlie  appointments  of  Governor,  Lieutenant-Governor 
and  Councillors  were  conferred  on  the  commander  of  the 
troops,  and  princi]ial  colonists  at  TTnlifax.  who  erected  Courts 
of  Justice,  and  passed  ordinances,  and  under  their  rule  the 
colony  was  managed  until  175<S  "  (a). 

This  statement  is  not  quite  accurate,  perhaps  T  should 
say  does  not  fully  present  the  jiosition  of  matters.  On  re- 
ference to  Calnek's  ITistorv  of  the  County  of  Annapolis  at 

(«)  Vol.  I,  p.  59, 


of  Jiidicafiur  in  Xov(t  Scotia. 


page  f)0,  T  find  the  following  :  "  Tho  year  1721  was  markod 
by  the  estahli.-^hniont  of  a  Court  of  Jurlicatiiro  at  Annapolis. 
At  a  meeting  of  the  Council  held  on  the  10th  day  of  April 
it  was  resolved  '  That  the  (iovernor  and  Council  do  sit  as  a 
Ciencral  Court  or  Court  ol"  Judicature'  I'our  times  a  year.' 
They  then  a]tpointed  the  first  Tuesdays  in  l'\'l,ruary,  .Alay, 
August  and  Xoveinber  for  the  sittings  of  tlic  Court.  It  like- 
wise appears  tint  in  IMarch,  1727,  they  issued  the  first  com- 
mission of  peace  in  this  province,  l)y  which  Adams,  Skeene 
and  Shireff  were  ap]iointed  Justices  of  the  Peace  to  form  a 
civil  court,  their  judguioit  to  l)e  rcjiortcd  to  the  Tiicutcnant- 
Governor  for  confirmation." 

The  Court  so  constituted  exercised  lioth  Civil  and  Crim- 
inal jurisdiction,  as  wc  find  reports  of  several  cases  heard 
and  decided  by  them.  One  is  so  curious  and  interesting 
that  I  extract  froiu  the  same  voluuie  an  account  of  tlie  trial 
and  punishment.  "  Tt  was  in  tliis  year,  also,"  says  the 
author,  "that  a  Council  was  held  in  the  house  of  John 
Adams  to  consider  a  complaint  made  by  (Iovernor  Arm- 
strong against  Kobert  Xicho].-.  his  servant,  for  an  assault 
upon  him  made  at  Canso  nearly  a  year  l)efore.  Tie  was 
fonnd  guilty  and  sentenced  as  follows:  'You.  Hobert 
Nichols,  being  found  guilty  of  the  crime  wherewitii  thou 
art  charged  by  the  Honourable  Lawrence  Armstrong,  Li(Mi- 
tenant-Covernor  and  Commander-in-Chief  of  this  J  lis 
Majesty's  jirovince  of  Nova  Scotia,  the  punisluuent  tlierefur 
infiicted  on  thee  is  to  sit  u])on  a  gallows  three  days,  half  an 
hour  each  day,  with  a  rope  about  thy  neck  and  a  ])a])er  on 
your  head  whereon  shall  be  wrote  in  capital  letters  '  Au- 
dacious villian,'  and  afterwards  thou  are  to  be  whipiK'd  at 
a  cart  tail  from  the  prison  to  the  uppermost  house  on  the 
cape  and  from  thence  back  again- to  the  prison  house,  re- 
ceiving each  hundred  ])aces  five  stripes  upon  your  bare  back 
with  a  cat  o'  nine  tails,  and  then  thou  art  to  i)e  turned  over 
for  a  soldier." 

Tn  1732  the  same  Court  tried  and  decided  a  suit  be- 
tween Joseph  Jennings  and  William  Winuett  respecting  the 
ownership  of  a  house  and  premises.     At  this  trial  we  have 
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the  first  uistancf'  of  a  lawyer  imu'tisiiiir  liis  profossioii  in  the 
y)roviiU'(\  Iiy  tlic  iiiiinc  of  l?oss.  In  all  prohahility  this  gon- 
tleiuaii  WHS  ilic  pro^rcniior  of  tlic  many  (lislin,i,MiisluMl  law- 
yers who  have  adorned  our  judiciiil  annals. 

In  August,  ]7;M.  i>ii  aetion  for  slander  was  tried  in  whieh 
Mnry  Davis  was  plaintilV  and  -lane  Picoi,  wife  of  T.onis 
Thihanlt,  was  defendant.  The  deeision  wiis  in  plain! iiVs 
favour,  and  the  unfortunate  defendant  was  si'iileiucd  "to  he 
ducked  on  Saturday  next,  KHli  inst.  at  hi.uh  water"'— no 
lijrht  punislnueni  in  view  of  the  muddy  wiitcrs  of  Ann- 
apolis. At  the  instance,  however,  of  the  plaintilf.  this  pun- 
i.shment  was  eommnted  to  imhliely  asking  her  piirdon  at  the 
churcli  door. 

]\latthew  Henry  was  convicted  hefore  this  ('(uirl  of  lar- 
ceny and  sentenced  to  receive  lifty  lashes  on  his  hare  hack 
and  to  return  the  money. 

Among  the  magistrates  and  olRcers  appointed  to  conduct 
the  ])roceedings  of  this  Court  1  find  the  names  of  several 
French  Acadians.  whicli  would  indiciite  that  the  ((uarrels 
and  litigation  hetween  these  |)eoi)le  were  not  exclusively 
settled  hy  their  cnres.  Farly  accounts  represent  them  to 
have  l)cen  of  a  very  litigious  character,  and  not  that  sweet 
peace-loving  jx'oplc  so  celel)rated   in   modern   literature. 

The  foregoing  is  suilicient  authority  for  the  statement 
that  Courts  of  Judicntnre  of  some  descri])lion  existed  at  tlu' 
date  of  Cornwnllis'  arrivul  in  June,  1749.  From  that 
time  all  jurisdiction  so  exercised  must  have  ceased,  and  for 
the  foundation  of  our  judicial  system  we  must  h)ok  to  the 
comnii.ssion  of  Cornwallis  and  the  acts  and  ordinances  of  his 
Council  passed  before  the  first  House  of  Asscnibly  met, 
175.S,  and  the  Royal  Instructions  conveyed  to  liim  and  his 
successors. 

The  commission  appointing  the  Hon.  F<1  ward  Cornwallis, 
Governor  of  Xova  Scotia  hears  date  <ith  ^lay,  174t».  He 
arrived  in  Halifax  on  June  21st  following  in  the  sloop  of 
war  "  Sphinx,"  and  immediately  summoned  Colonel  Mas- 
carene  from  Annapolis  with  five  of  his  Council  to  meet  at 
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Ifiilifiix  for  tlio  piirposo  of  constiliitinj:;  the  ^fovcniincnt  oF 
tliu  cdloiiy.  Oil  I'Viiliiy.  July  lltli,  the  new  ('oiiticil  won; 
H|)|>i)iiit(Ml  juitl  HWoiu  into  otlicH',  1111(1  a  CoiiikmI  was  fur  tlic 
lirst  time  lu-M  «»ii  lioard  tlic  transport  '  IJcaufort.  "  'riu'ir 
naiii((s  were  I'aul  Mascaroiie,  John  (Jorhani,  lii'iijiunin  (Jri't'ii, 
John  Salishury  ami  Hunli  Dau'lin,  ami  on  the  I7th  July,  at 
another  iiUHttiiin-,  Wm.  Steele  was  appointed  and  sw(jrn  in 
oil  the  v^Ttli  July,  l'ere<,M'iiie  'i'lioiims  llopsoii;  on  the  'OStli 
July,  Hoherl  l"]llifiou  and  Jiiiues  l-'ninces  Mercer  were  added, 
and  on  tlie  .'iist  July  John  llorneiiian  and  Cliarles  Law- 
rence. Ivlward  How  was  also  sworn  in  on  the  \'M\\  of  Au- 
gust. 'J'hese  were  the  men  in  coniunciioii  with  Cornwallis 
who  to(>k  the  lirst  ste|)s  in  the  foriuation  of  the  judicial  sys- 
tt'iii  of  our  province. 

On  the  ISIh  of  July  tlie  (Jovernor-in-CNuincil  made  the 
lirst  a])pointiiient  of  Justices  of  the  i'eace  for  the  towiislii]j 
of  Jlalil'ax  as  follows:  John  Browse,  Koltert  Mwer,  John 
Collier  and  John  Duport. 

Cornwallis"  conmiission  conferred  very  extensivt'  and 
necessary  powers.  We  are  not  at  jiresent  concerned  with  any 
excei)t  those  relating  to  the  administration  of  justice  and  the 
making  of  laws.  That  part  reads  as  follows:  "  And  for  the 
better  administration  of  justice  and  tlu;  management  of  the 
puhlic  all'airs  of  our  said  j)rovince,  we  hereoy  give  and  grant 
unto  you  the  said  Edward  Cornwallis  full  power  and  au- 
thority to  choose,  nominate,  and  ap[)oint  such  fitting  and 
discreet  persons  as  you  shall  either  liiid  tlieri'  ov  carry  along 
with  you,  not  exceeding  the  iiumher  of  twelve,  to  he  our 
Council  in  said  ])roviiU'e — as  also  to  nominate  and  apiioint 
under  your  hand  and  seal  all  and  such  otliei-  ollicers  and 
ministers  as  you  shall  judge  j)ro])er  and  necessary  for  our 
service  and  the  go(Kl  of  the  people  whom  we  shall  settle  in 
said  province  until  our  future  will  and  pleasure  shall  he 
known.     .     .     . 

''And  likewise  that  you  take  the  usual  oath  for  the  due 
execution  of  the  office  and  trust  of  our  Captain  Concral  and 
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(!nv('ni(ir-in-('lii('r  of  uiir  said  Prdvinct'  fnr  tln'  due  aiid  iiii- 
jmrliiil   iuliiiiiiistriitioii   ol'   .liislicc. 

"  And  we  do  (five  mid  ;:i'iiiil  iiiilo  y<Mi  I'tdl  [Hnvcr  mid 
mitliorily.  with  the  iidvicc  iiiid  ((iiisciit  of  our  snid  Coiiiicil 
I'l'oni  time  to  tiiiic,  jis  need  -ijiail  iv<|iiii'('.  to  siiiniiioii  mid 
(Jill  ;^('ii('riil  !issciiii)li('s  of  tile  ffcclioldcrs  and  iilmitcrs  witliiii 
j'oiir  ^•ovcniiiiciil  iiccordiiij^'  to  Hit'  iisn<i,t'  of  tlic  rest  ot'  our 
colonics  and  plantations  in  America,  and  wo  do  hy  flios(.' 
|)rt'sc'nts  <rivi'  and  jiraiit  unto  you  tliu  said  iMlward  Corn- 
wiiUis  Full  power  and  authority,  with  the  advico  and  counsel 
of  GUI'  said  louncil,  to  oivct,  constitute  and  I'stalilisli  such 
and  so  many  courts  of  . Judicature  and  public  justice  within 
<nir  said  i)rovince  and  dominion  as  you  and  they  sluill  think 
lit  and  necessary  I'or  tiie  h(>arin;,'  and  determining  of  causes 
as  well  criminal  as  civil  according  to  law  and  equity  and  for 
the  awarding  of  execution  thereupon  with  all  reasonahlo 
and  necessary  ])()wer,  authorities,  fees  and  privdeges  l)o- 
longing  thei'eunto,  as  also  to  appoint  and  commission  lit  per- 
sons in  the  several  parts  of  your  government  to  administer 
the  oaths  mentionod  in  the  aforesaid  Act  entitled  '  An  Act 
for  the  Security  of  II is  Majesty's  I'erson  and  Oovernment, 
and  the  succession  of  the  Crown  in  the  heirs  of  the  late 
Princess  Sophia  being  Protestants,  and  for  extinguishing  the 
hojies  of  the  pretended  Prince  of  Wales  and  his  o])en  and 
t<eeret  abettors,'  ns  also  to  tender  and  administer  the  afore- 
said declaration  unto  such  })ersons  belonging  to  the  said 
Court  as  shall  be  obliged  to  take  the  same. 

''  And  Me  do  hereby  authorize  aiul  empower  you  to  con- 
stitute and  a])point  dudges,  and  in  cases  requisite,  com- 
missioners of  Oyer  and  Terminer,  Justices  of  the  Peace,  and 
other  necessary  oiVicers  and  ministers  in  our  said  Province 
for  the  better  administration  of  Justice  and  putting  the  law 
in  execution,  to  administer  or  cause  to  be  administered  unto 
them  such  oath  or  oaths  as  are  usually  given  for  the  due 
execution  and  performance  of  offices  and  places  and  for  the 
clearing  of  truth  in  judicial  cases.     ... 
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And  Hint  ynii  tlic  said  Kdwni'd  ( 'ornwallis,  with  the  ad- 
vice and  coiiscnl  (d"  our  said  ('(iiincil  and  assond)Iy,  dp  llio 
major  part  of  tlicni  ri'spcctivt'ly,  sliall  linvo  I'ldl  power  and 
authority  to  make,  constitntc  and  order  hiws,  statutes  and 
ordinances  I'or  the  puhlie  i»eaee,  welfare  and  ffond  j^ovorninent 
of  our  said  provinee,  and  tlio  people  and  inlnihitants  thereof, 
pnd  sueli  others  as  sliall  resort  thereto,  and  for  tlie  hcnefit 
of  UH,  our  heirs  and  suceessors,  whieh  said  laws,  statutes  and 
ordinaiucs  are  not  to  he  re|)ujfnant,  hut  ns  near  as  may  be 
a^Mveal)le  to  tlie  laws  and  statutes  of  tins  country  of  (treat 
Britain." 

From  the  language  of  this  commission  the  full  and  ex- 
tensive powers  conferred  npon  tlu^  (Jovernor  and  Council  arn 
easily  gathered.  Such  wide  and  ph'uary  jurisdiction  was  a 
necessary  incident  to  tlie  t'ouiidiiig  of  a  new  colony,  which 
Nova  Scotia  was,  so  far  as  the  J^niili.sh  .settlement  was  con- 
cerned.  It  is  further  to  he  home  in  mind  that,  with  the 
exception  of  the  garrison  at  Annapolis,  no  Knglish  settle- 
ment then  existed,  and  that  tlu'  population  of  other  parts  of 
the  province  consisted  of  French  Acadians  and  Indians.  No 
division  of  the  province  into  districts  or  counties  had  taken 
place,  and  such  ordinances  and  regulations  as  were  made, 
referred  princi[)ally  to  the  town  of  Halifax,  although  the 
jurisdiction  extended  to  the  whole  province. 

The  next  hranch  of  our  enquiry  is  to  ascertain  how  these 
powers  were  exercised.  At  the  lirst  meeting  of  (,'ouncil  on 
July  l-ith,  17-19,  his  Excellency  and  tlie  Councillors  took  and 
subscribed  the  following  oath,  which  is  termed  on  the  record 
of  the  Council,  "An  Oath  for  the  Impartial  Administration 
of  .Justice  " — "I  ,  do  swear  that  as  a  member  of 

the  Supreme  Court  of  Jurisdiction,  I  wdl  always  give  my 
judgment  impartially,  and  to  the  utmost  of  my  skill  and 
knoMledgc  according  to  justice,  right  and  equity,  so  help 
irio  God." 

Such  was  the  first  Court  of  Judicature  in  this  province, 
the  powers  of  which  were  exercised  by  the  (lovernor-in- 
Council  under  the  title  of  the  "General  Court."     Of  the 
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gentloiiien  who  composed  this  Court,  some  were  eminent  in 
the  early  scttloniont  of  the  jirovince,  hut,  so  far  as  my  en- 
quiries liave  gone,  1  have  not  found  that  any  of  them  were 
trained  lawyers  except  Duport. 

Having  assumed  tiie  functions  of  a  trihunal  of  Civil  and 
Criminal  Jurisdiction,  they  were  soon  called  upon  to  act. 
The  first  trial  which  took  place  hefore  the  Court  was  that  of 
Peter  Cartell  for  murder.  On  the  28th  August,  17-19,  at  a 
meeting  of  the  Council,  his  Excellency  read  to  the  Coun<'il 
that  article  of  llis  Majesty's  Instructions  relating  to  tlie 
general  Court,  and  proposed  that  the  same  ))c  held  as  soon 
as  possible  for  the  trial  of  all  persons  in  custody,  and  par- 
ticularly l^eter  Cartell  for  the  murder  of  Abraham  Goodside 
on  the  ^Otli  inst.  Ordered  that  the  Secretary  publish  an 
advertisement  that  the  Ceneral  Court  will  assemble  on  Thurs- 
day morning  at  ten  o'clock  at  the  Storehouse  to  try  and 
determine  all  causes,  civil  or  criminal,  that  shall  be  brought 
before  them. 

Ordered  that  the  Provost  Marshall  be  required  to  sum- 
mon twelve  from  each  quarter  of  the  town  of  Halifax  to  at- 
tend the  (Jeneral  Court  as  Jurymen. 

As  this  was  a  trial  of  some  importance  and  the  first  one 
in  our  annals,  I  give  some  further  details  taken  from  Mur- 
doch's IHstory,  Volume  IT.,  ])age  156.  He  says:  "One 
Peter  Cartell  had  killed  Abraham  Goodside,  the  boatswain's 
mate  of  the  *  lieaufort '  by  stabbing  him,  and  had  also 
wounded  two  other  men.  The  Governor-in-Council  sat  as  a 
General  Court  to  try  him.  On  31st  August,  0.  S.,  a  grand 
jury  found  a  bill  against  him,  a  petit  jury  found  him  guilty 
of  murder  and  he  was  hanged  under  warrant  from  the  Gov- 
ernor, 13th  Septeml)er,  1749.  There  was  a  tradition  that  a 
large  tree  was  used  instead  of  a  gallows  in  the  earliest  years 
of  Halifax.  This  unhappy  child  of  the  forest  stood  near 
the  market  square." 

Governor  Cornwallis  in  a  letter  to  the  Duke  of  Bedford, 
dated  11th  Sept.,  1749,  says:  "A  general  Court  was  held 
the  31st  August  in  one  of  the  storehouses  for  the  trial  of 
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one  Peter  Cartell  for  murder.  The  Saturday  before  he  had 
stabbed  the  boatbwain's  mate  of  the  'Beaufort,'  who  died 
upon  the  spot,  and  wounded  two  men  that  endeavoured  to 
seize  him.  I  enclose  an  account  of  the  trial,  having  en- 
deavoured to  keep  as  near  the  English  custom  as  possible." 
Archives,  page  587. 

The  Lords  of  Trade  in  acknowledging  this  letter,  Ifith 
Oct.,  1749,  say:  "  Your  method  of  proceeding  in  the  trial  of 
Peter  Cartell  for  murder  was  very  regular  and  proper,  and 
will  have  a  good  effect,  as  it  will  convince  the  settlers  of  the 
intention  of  conforming  to  the  laws  and  constitution  of  the 
mother  countrv  iu  every  point." 

This  trial,  as  stated  by  Cornwallis.  appears  to  have  been 
conducted  in  accordance  with  English  law  and  to  have  pro- 
ceeded on  the  well-known  ])rinciple  that  the  colonists  take 
with  them  so  much  of  the  common  law  of  I'higland-as  is  suit- 
able to  their  condition  and  circumstances.  Vyt  to  this  date 
no  laws  or  ordinances  ajjpear  to  have  I)een  enacted  or  made 
by  the  Governor  and  Council. 

I  append  hereto  the  indictment  in  this  case,  which 
minutely  follows  the  old  form  then  used  in  such  matters: 

Thk  Kix(i 

again  nt 

Peter  Cahtef.i  . 

The  Town  of  Halifax  in  Xova  Scotia,  to  witt. 

The  Jurors  for  the  Lord  our  King  upon  tlieir  oath  do 

present  that  Peter  Cartell  of  sd.  town  of  Halifax,  settler,  not 

having  the  fear  of  (iod  l)ef(n-e  his  eyes,  but  moved  and  ^e- 

duced  by  the  Instigation  of  the  Devil  on  the  twenty-sixth 

day  of  August  and  in  tlie  twenty-third  year  of  the  reign  of 

the  sd.  Lord  the  King  aluuit  five  of  flie  clock  in  the  aft^r- 

nf)on  of  the  same  day  at    Halifax  afTorsd.  with  I'orce  and 

Arms  in  and  upon  one  Abraham  Cioodsides,  mariner  in  the 

Peace  of  Hod  and  of  the    Lord   our    King  then  and   there 

being,   made  an  assault  and    most  traytorously,  feloniously 

and  voluntarily  and  of  his  malice  forethought,  struck  and 
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wounded  tlic  said  Al)i'aliam  Goodsides  at  IFalifax  afTorsd. 
with  a  knife  the  vahie  of  twopence,  wliich  the  said  IVtor 
Cartell  then  and  there  liad  and  lield  in  his  hand  and  fehjni- 
ously  and  of  his  maliee  foretlion<i]it  tjavo  the  sd.  Abraham 
Goodsides  one  mortal  wound  witli  (he  knife  alTorsd,  and 
upon  the  left  side  under  the  lays  of  the  Depth  of  four  inches 
and  of  the  Breadth  of  one  inch,  of  which  said  mortal  wound 
the  sd.  Abraham  Goodsides  instantly  dyed,  and  so  the  said 
jurors  and  on  their  oath  say  that  the  said  IVter  Cartell  the 
Day  and  Year  afTorsd.  the  said  Abraham  Goodsides  in  man- 
ner and  form  alTorsd.  of  forethoiifilit  malice  must  traytor- 
ously,  feloniously  and  voluntarily  killed  and  murdered 
ag/Tinst  the  Peace,  Crown  and  Dignity  of  our  Soverei'^n  T,ord 
the  King  and  contrary  to  the  statute  in  that  case  made  and 
provided.  Tn  witness  whereof  the  sd.  jurors  have  hereunto 
sett  their  hands  this  thirty-first  day  of  August  in  the  Year 
of  our  Lord  one  thousand  seven  hundred  and  forty-nine. 

Jos.  Fairbanks, 


John  Anbony, 
William  JetlVay, 
R.  Reeves, 
John  Ejidy, 
G.  Davis, 
Tho.  Ru.st, 
Bn.  Gerri.sh, 
Thos.  Lewis, 


Jn.  Clark, 

John  Steinfort, 

Henry  Windell, 

L.  Ha3's, 

G.  Hicks, 

Richd.  Catherwood, 

Chas.  Maxwell, 

(ieo.   Nagel. 

From  the  correctness  with  which  it  was  drawn  and  tho 
regularity  of  the  Court  proceedings  it  seems  the  Court  must 
have  been  under  the  guidance  of  a  lawyer. 

On  Sept.  Cth,  i:49,  the  first  civil  action  came  before  the 
Council.  Elijah  Davis  ])etitioned  for  satisfaction  from 
Ephriam  Cook,  Master  of  the  "  Baltimore,"  for  damages  done 
to  liis  schooner  by  said  Cook,  who  cut  off  the  bowsprit  when 
by  accident  his  schooner  was  foul  of  his.  Cook's,  ship.  The 
witnesses  on  both  sides  were  hi'ard,  when  from  the  record  it 
a])pears  the  Court  were  fairly  at  a  loss  how  to  decide  froui 
their  ignorance  of  nautical  terms.    They  suggested  that  the 
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dispute  be  referred  to  two  ship  masters,  who,  in  event  of  dis- 
agreement were  to  ai)point  an  umpire  whose  decision  was  to 
be  iinal.  This  was  agreed  to  and  an  award  was  made  against 
Cook.  As  Coolc  refused  to  eomjdy  with  the  decision,  tlie 
matter  was  again  l)rouglit  l)efore  the  Court,  who  ordered  that 
Cook  be  summoned  immediately  to  answer  for  want  of  re- 
spect and  contem])t.  Cook  attended  and  alleged  that  he  had 
no  thought  of  any  contempt,  but  that  he  could  not  answer  it 
to  his  owner  if  he  paid  the  money  without  being  distrained. 
Thereupon  it  was  ordered  that  a  warrant  be  issued  to  the 
Sheriff  for  execution  of  the  award  and  order,  and  further 
resolved  that  E.  Cook  ought  to  ask  pardon  of  his  Excellency 
for  having  treated  his  order  disrespectfully,  and  that  he 
acknowledge  his  fault  in  writing.  "Till  ho  has  so  done 
be  he  ordered  not  to  set  his  foot  on  the  shore." 

Following  this,  on  Xov.  Mth.  1740,  we  have  the  first 
action  concerning  real  estate  in  which  Beardsley  Cilazicr 
claimed  that  Samuel  Shi])ton  -liad  taken  possession  of  lot 
Xo.  25  which  had  been  granted  to  tlu^  complainant,  and  had 
built  a  house  on  it.  Shipton,  being  summoned,  complaiuod 
that  j\[r.  Brewse,  the  Engineer  who  had  the  laying  out  of  the 
lots,  had  given  him  the  choice  of  lot  ■?.")  or  Xo.  ^:  that  he  had 
given  np  Xo.  3  to  l\h:  Crosby.  The  register  being  sent  for. 
it  appeared  that  Shipton's  name  had  been  erased  out  of  Xo. 
3  and  Crosby's  inserted.  This  the  Council  forbade  bcin'X 
done,  and  that  the  transfer  were  only  to  be  made  bv  deed. 
The  parties  in  the  meantinu^  settled  the  dispute  by  Shipton 
giving  up  the  lot  to  Glazier,  and  Clazier  agreeing  to  give 
Shipton  materials  of  all  kinds  equal  to  those  he  had  put  in 
the  house  he  had  built  on  Chizier's  lot. 

At  a  meeting  of  Council  on  the  20th  Xov.,  IT-IO,  comes 
the  secjuel.  Samuel  Shipton  now  i)ctiti(ms  to  have  lot  Xo. 
3  on  Avhich  he  had  bxiilt  before  he  built  on  Xo.  25  and  given 
to  Crosby,  to  be  restored  to  him.  lie  asserts  that  he  never 
entirely  abandoned  X^o.  3  to  Crosby,  but  only  on  condition 
that  he  should  be  cstablish.cd  on  No.  25.  'I'be  matter  being 
heard  before  the  Council,  Crosby  denied  the  ctuulitiiui.  and 
produced  several  witnesses  in  support  of  his  contention  tbat 
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there  was  no  sucli  condition.  Sliii)t()n  being  called  on  for 
ilia  testimony  in  8iii)p()rt  of  his  case,  said  the  only  person 
l)rescnt  was  liis  wil'e.  and  desired  that  she  might  l)e  heard, 
which  was  agreed  to.  She  was  heard  and  corroborated  her 
husband  as  to  the  condition.  Tlie  I'oHowing  is  the  judg- 
ment of  tho  Court.  "It  is  the  unanimous  opinion  of  the 
Council  that  Jlr.  Sbipton  has  produced  no  sulbcient  ]>roof 
of  the  agreement  being  conditional.  On  the  contrary,  from 
the  evidence  examiiunl,  the  strongest  ])resumption  appeared 
that  ]Mr.  Shipton  had  entirely  relincpiished  the  lot  Xo.  .3  to 
"Sir.  Crosby,  and  therefore  the  Council  do  adjudge  the  said 
lot  No.  ,-?  to  :\rr.  Crosby." 

T  have  given  these  three  instances  of  the  eyercisc  of 
jurisdiction  by  the  Ceneral  Court  in  Criminal  and  Civil  mat- 
ters to  show  the  extent  of  it,  and  the  methods  of  procedure 
fido])ted,  ])erhaps,  in  some  respects,  rather  arbitrary  aiul  ir- 
regular, but  on  the  ndiole  justice  and  equity  i)revailed,  and 
law  i]r       I'der  was  maintained  in  the  infant  settlement. 

From  an  entry  in  the  Council  Records  dated  Xov.  20th, 
1719,  it  is  evident  that  among  tiie  settlers  there  must  have 
been  some  hard  characters.  Tlie  record  says:  "  The  Coun- 
cil, being  informed  that  there  had  been  for  some  time  several 
prisoners  in  jail  for  crimes  alleged  against  them,  resolved  to 
hold  a  General  Court  on  Tuesday  the  2Sth  inst."  It"  was  al*o 
resolved  that  the  Ceneral  Court  be  held  every  year,  one  on 
the  last  Tuesday  of  April,  ami  one  on  the  last  Tuesday  of 
October.  This  was  the  beginning  of  regular  sessions  of  the 
Court,  and  it  is  worth  noticing  that  we  have  retained  U]1  to 
the  i)resent  day  the  same  periods  for  the  sittings  of  the  Su- 
preme Court  in  Halifax. 

On  December  27th,  174i>,  1  find  another  instance  of  the 
sitting  of  this  Court  for  the  trial  of  crimes:  "  The  Council 
being  informed  that  the  jtrisoners  in  jail  for  killing  cattle 
upon  Cornwallis  Island  had  petitione<l  for  their  trial,  resolved 
that  a  General  Court  be  held  on  Thursday,  4th  May." 

Again,  at  a  meeting  of  Council  27th  May,  17.")0,  we  find 
the   following  record:     "  His   Excellency    laid    before    the 
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30,  we  find 
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Council  the  infoi'iiialidn  lu'  had  received  from  .Major  liaw- 
rence  Ihat  he  caplured  one  Joseph  '.(d'.lniie,  wjio  was  t'\i- 
denlly  the  jirincipal  instrument  of  tlie  enemy  in  those  ]iarts, 
who  had  confessed  the  wiiole.  His  Kxcelk'ncy  acquainted 
the  Council  that  he  luui  a  wa-'rant  ready  to  send  to  .Major 
Lawrence  for  the  immediate  execution  of  duseph  LeIUane, 
hut  desired  to  know  their  opinion,  wiiicli  wouhl  probably  have 
the  jri'eatest  ell'ect.  a  sudden  exi'mple  of  justici',  or  a  fair  trial 
hefore  the  CJenej'al  Court  with  the  other  ])risouers  now  in 
custody  at  Minas.  Kesolved  that  -loseph  Lelilanc  (liahra- 
dor)  and  tiie  two  men  taken  in  the  l)ay  by  Hill,  dean  Uathreo 
and  Pierre  l{embl)iro.  be  lirouojit  to  their  trial  l)efore  the 
General  Court  in  the  beiriunina  of  .Vu<iust  next."' 

On  the  30th  duly,  ir.")!),  Kesolved  to  h<dd  a  General 
Court  for  the  ti'ial  of  the  P'rencli  jirisoners  and  the  criminal 
cases,  and  that  no  civil  cases  l)e  brouj>ht  before  this  Court. 
I  have  not  followed  the  record  to  discover  the  fate  of  these 
prisoners,  as  not  especially  jjcrtinent  to  tlie  ohject  of  this 
paper. 

On  the  "^Ist  August,  1750,  tlie  Council  were  called  upon 
to  exercise  a  different  jurisdiction,  that  is  to  say  to  issue  a 
writ  of  Prohibition  to  the  Admiralty  Court  not  to  try  therein 
a  cause  between  ({roves,  ]\Iaster  f)f  the  sloop  "  Sally,'"  and 
one  llurd,  a  factor  of  Mr.  TlKuiias  Cunter  of  Boston.  Kurd 
contended  that  (iroves  had  not  fullillcd  his  contract  which 
was  made  within  the  body  of  a  county,  and  so  ought  to  lie 
tried  before  the  (Jeneral  Court  and  not  in  the  Admiralty. 
Counsel  being  heard  for  both  ])arties,  the  Council  were 
unanimously  of  the  opinion  that  u])on  the  face  of  the  libel 
no  reason  appears  as  a  sullieient  ground  for  granting  a  pro- 
hibition. 

From  this  it  is  evident  that  the  Court  of  Vice-Admiralty 
must  have  been  constituted  very  shortly  after  Cornwallis 
arrived,  hut  as  no  record  of  the  fact  is  to  be  found  in  •he 
minutes  of  Council,  1  assume  such  jurisdiction  was  either 
exercised  directly  under  an  Tinperial  Commission,  or  that 
the  Governor  by  virtue  of  his  commission  as  Yice-Admiral 
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iippointcd  tlic  .liMl^ff  its  liis  dclc^fiitt'.  I  liiul  (in  roferonco 
to  the  oldest  Admiriilty  Hocord  Hook  now  in  the  archives, 
that  tho  lion.  I'Mward  How  was  tiic  fh'st  .Judge  of  tho  Court 
of  A'icc-Adniirahy,  that  Cliarlos  Alorris  was  JJofristrar,  and 
William  ('ha])nian.  Marshall.  Uonjaniin  (Jrcen  was  Surrogate 
Judge  appointed  hy  How,  and  llinehelwood  was  one  of  the 
I'roetors.  Suhseciuently  (ireen  hceanie  .ludge.  The  first 
leeorded  case  is  one  hy  Michael  Henley  v.  l']])hriam  Cook, 
tried  Oetoher,  r)th,  171'J.  four  months  after  the  settlement 
(if   Halifax. 

That  tlie  Admiralty  Court  was  not  idle  is  shown  by  an 
entry  of  Oct.  11th,  IToO,  as  follows:  "Advised  that  Otis 
IJttle,  J''sq.,  acting  as  King's  Attorney,  be  directed  to  ex- 
amine the  de|)ositions  taken  relating  to  the  French  brig  lately 
brought  into  this  port  by  His  Majesty's  ship  "Albany,"  and 
make  rei)ort  what  ])roceedings  relating  to  the  said  Brigt.  arc 
legal  and  regular  according  to  the  treaties  subsisting  between 
the  Crowns  of  Great  Britain  and  France,  and  liritish  Act 
of  Parliament.  On  Oct.  ir)th,  1750,  Otis  Little  makes  a 
report  to  tho  Council,  and  it  was  directed  that  the  Brigt.  be 
l)roceeded  against  in  the  Court  of  Vice-Admiralty  for  breach 
of  the  acts  of  Trade. 

On  the  l.")th  ^lay,  IToO,  we  find  the  Council  called  upon 
to  act  judicially  in  another  capacity,  that  is  to  say  as  a  Court 
of  Marriage  and  Divorce.  Lieut.  William  Williams  com- 
])lained  that  his  wife  had  Iieen  guilty  of  adultery,  and  prayed 
that  she  might  be  brought  to  trial,  and  if  his  allegations 
were  made  good,  to  grant  him  a  divorce.  The  question  wa- 
put  whether  the  Council  could  try  such  cases  as  projierlv 
belonging  to  the  Spiritual  Courts.  It  was  declared  in  tiic 
alTirmative.  Tho  ])arties  with  a  number  of  Mitnesses  weic 
heard  before  the  Court  and  the  wife  found  guilty.  Tin 
divorce  was  unanimously  granted.  The  Secretary  was  ordered 
to  have  an  instrument  of  divorce  drawn  wyt  by  persons  con- 
versant in  the  Spiritual  Court  by  which  Lieut.  Williams  shidl 
be  at  liberty  to  remarry,  but  Amy  Williams  f'.ould  not  havr 
power  during  the  said  William's  life.  The  said  Amy  Wil- 
liams was  further  ordered  to  quit  the  province  within  ten 
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days.  The  mode  in  whieli  the  Court  sitting  as  a  Court  of 
Marriage  and  Divorce  exercised  their  powers  on  this  occa- 
sion Avas  subse(iuently  disapproved  of  ])y  the  Home  authori- 
ties as  not  c(>nrormal)le  to  Knglish  law  and  practice  then 
prevailing. 

There  are  numerous  otlier  instances  of  trials  before  the 
General  Court  in  all  kinds  of  cases,  both  criminal  and  civil, 
which  it  would  lujt  be  useful  to  notice  at  any  greater  length. 
The  foregoing  have  been  given  as  illustrations  of  the  pro- 
ceedings in  the  early  judicial  annals  of  the  Province  to 
indicate  the  mode  in  which  the  (.'ourts  wielded  their  author- 
ity and  the  extent  of  the  jurisdiction  they  assumed.  Those 
who  may  be  curious  on  the  sul)ject  will  find  many  others, 
and  some  quite  interesting,  recorded  at  length  in  the  early 
record  ])ooks  of  the  (Jeneral  Court  now  preserved  in  the 
archives. 

The  chief  ministerial  ofiicer  of  the  Court  at  this  period 
was  styled  Provost  Marshal,  and  not  High  Sheriff  as  now. 
lie  executed  by  himself  and  his  deputies  all  processes  and 
orders  of  the  Courts  not  only  in  Halifax,  but  all  over  the 
Province,  and  continued  to  do  so  until  an  Act  of  the  Legis- 
lature was  passed  in  1T78,  assented  to  in  1780,  abolishing  his 
oilicc  and  providing  for  the  appointment  of  sheriffs  in  each 
of  the  counties.  From  the  proceedings  of  the  House  of 
Assembly,  I  gather  that  there  was  great  oppression  and  pos- 
sibly extortio.'  in  the  exercise  of  the  office  which  led  to  loud 
complaints.  The  British  authorities,  however,  listened  to 
the  petition  of  the  Provost  Marshal  Fenton,  and  would  not 
allow  the  Act  until  a  pension  was  provided  for  him  out  of 
the  Provincial  rever.ues.  Chapter  II.,  Statutes  of  1778,  in 
the  preandjle,  explains  the  reason  for  the  change  from  Pro- 
vost Marshal  to  Sheriffs. 

At  the  first  institution  of  the  Courts  the  officer  now 
known  as  Protbonotary  and  clerk  of  the  Crown  was  styled 
the  Chief  Clerk.  I  have  not  ascertained  precisely  when  the 
change  in  title  was  made,  possibly  after  Chief  Justice  Bel- 
cher was  a])pointed.  The  title  is  peculiar  to  Nova  Scotia,  as 
I  do  not  find  among  the  other  English  speaking  provinces 
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that  it  has  boon  ii(lo|tto(l.  and  it  was  no  donht  so  olianyoti  to 
L'orros}»on(l  with  similar  title  j^ivon  to  the  ('Iii(<l'  ('h>rl\s  iti 
the  C'ourts  of  tlie  Kintj's  Mencli  and  Common  Picas  in  I'lnjf- 
land.  A  Mr.  'riiompson  onjoyod  the  omoluincnts  of  tlio 
ollioo  and  resided  in  England.  Mis  duties  wore  performed 
by  j\lr.  Xnttinj-'  as  de|mty.  On  the  death  of  Thomjjson,  Mr. 
Nnttin<r  snceeeded  to  his  phice,  and  at  tliat  time  and  until  a 
comparatively  modern  date  all  the  country  I'rothonotarics 
were  simjily  liis  de])uties. 

'^riiis  was  not  ehanfjed  until  the  year  18r)3,  when  an  Aet 
was  passed  by  which  "  the  olVice  of  I'rothonotary  of  the 
Supreme  Court,"  and  also  the  olliee  of  Clerk  of  the  Crown 
for  the  whole  prnvltire  was  abolished  and  the  (lovernor-in- 
Couneil  was  authorized  to  appoint  a  Prothonotary  and  Clerk 
of  the  Crown  for  each  county  in  the  province,  but  reserving 
a  certain  ])roportion  of  the  fees  for  'Sir.  Xutting,  who  held 
his  olliee  under  letters  patent.  This  reservation  of  course 
ceased  at  his  death,  and  all  the  Prothonotaries  and  Clerks  of 
the  Crown  are  entitled  to  retain  all  fees  of  office. 

From  wliat  has  already  been  said,  it  has  been  shewn  that 
at  the  first  settlement  of  the  province  the  Governor  and 
Council  were  the  su})reme  legal  tribunals,  and  further  held 
both  legislative  and  executive  authority.  That  among  their 
first  acts  was  one  to  qualify  themselves  for  their  functions 
by  taking  the  appointed  oaths  of  oflice,  and  subsequently 
entering  upon  their  duties  by  trying  such  civil  and  criminal 
cases  as  came  before  them,  and  further  that  they  conducted 
their  ])roceedings  on  the  basis  of  Knglish  law  and  precedent. 
But,  in  the  nature  of  things,  it  was  impossible  in  view  of 
other  imi)ortant  business  they  could  continue  to  transact  all 
the  judicial  affairs  arising  in  the  Colony.  I  have  already 
mentioned  the  names  of  several  persons  who  were  com- 
missioned as  Justices  of  the  Peace.  Their  authority  at  that 
time  was  similar  to  that  belonging  to  the  office  in  Englaml, 
and  did  not  extend,  as  in  later  times,  to  the  trial  of  civil 
causes  or  actions  for  the  collection  of  debts  not  exceeding  a 
specified  sum.  It  may  be  well  to  mention  here  that  Jus- 
tices' civil  jurisdiction  was  first  conferred   by  Act  of  the 
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Legislature  l-l  &  15  Ueo.  111.  eaj).  l'),  Acts  of  1771,  and  has 
since  been  extended  largely. 

On  the  (II h  December,  17-ll»,  the  Council  first  turnerl 
iheir  attention  to  the  sid)ject  of  laws  for  the  Province  and 
for  regulations  for  the  (Jeneral  Court  and  County  or  Inferior 
Courts.  Messrs.  Creen,  Salisbury  and  Davidson  were  named 
as  a  committee  to  exannne  the  laws  of  the  Plantations  and 
the  regidations  Avith  regard  to  theiu  and  report.  On  the 
13th  December  they  ])resented  the  result,  which  was  read 
before  the  Council.  The  record  says:  "  The  re])ort  being 
read  accordingly,  was  ap])roved  I)y  the  Council,  nem.  con., 
and  ordered  to  be  entered  in  the  Council  books  immediately 
after  Ihe  !>  articles  of  His  ^Majesty's  instructions  relating  to 
the  Courts  of  Justice,  which,  by  article  S2,  are  ordered  to 
be  made  public,  and  registered  in  the  Council  books." 

His  ^lajesty's  instructions  so  ordered  to  be  registered 
are  of  considerable  length.     The  following  is  the  report: 

"  The  Committee  are  of  o[)inion  that  the  form  of  Cov 
ernment  in  A'irginia,  l)eing  the  nearest  to  that  of  Nova 
Scotia,  the  regulations  there  established  for  the  General 
Court  and  their  County  Courts  will  be  the  most  proper  to  be 
observed  in  the  })roviuce.  The  Committee  have  therefore 
collected  from  the  laws  of  Virginia  the  following  regulations 
with  regard  to  the  General  Court  and  the  County  Courts, 
and  the  forms  to  be  observed  therein. 

THE   GENERAL   COURT. 

Article  1st.  For  the  more  easie  and  regular  Prosecution 
and  ]  )etermination  of  suits  and  actions  in  the  General  Court, 
the  Committee  humldy  pro])ose  that  it  be  established  and 
declared  tliat  all  Original  Process  (either  by  writ,  summons, 
or  other  means  to  bring  any  person  to  answer  any  action, 
information,  bill  or  plaint  in  the  General  Court,  and  all 
executions  and  all  attachments  awarded  by  the  (ieneral 
Court,  sub|)(i'nas  and  all  other  process  whatever  belonging 
to  any  matter  prosecuted  in  the  General  Court  be  issued 
from  the  Secretary's  olbce  signed  by  the  Clerk  of  the  Court 
and  also  be  returned  unto  the  same  office. 
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2.  That  no  iktsou  sliall  take  orijrinnl  proce.^s  for  the 
trial  of  any  suit  in  the  (ionornl  Court  of  less  value  than  ten 
pounds  sterling  on  penally  of  having  such  suit  ilisiuist  and 
paying  costs. 

3.  That  no  meniher  (.f  His  Majesty's  (^)uncil  of  this  pro- 
vince be  sued  in  an  Inferior  (,'ourt,  l)ul  tluit  all  actions  against 
them  shall  take  their  risk  and  l)o  prosecuted  before  the 
General  Court,  and  the  process  be  the  same  as  in  Virginia. 

4.  That  all  Process  whatever  returnable  to  the  (leneral 
Court  be  executed  at  least  ten  days  before  the  day  mentioned 
therein  for  the  lietiirn. 

5.  That  Criminal  causes  be  tried  the  first  day  of  the 
Bitting  of  the  General  Court,  and  no  writs  be  returnable  that 
day. 

6.  That  on  the  commitment  of  any  person  for  any  capital 
or  criminal  offence,  the  Magistrate  making  such  commitment 
shall  cause  all  the  witnesses  of  the  fact  tliat  slinll  come  to 
his  knowledge  to  enter  into  Recognisance  of  their  appear- 
ance to  give  evidence  viva  voce  upon  the  trial  of  such  of- 
fender, all  which  IJecognisance  to  be  delivered  to  the  Clerk 
three  days  before  the  Court  sits. 

7.  That  the  Clerk  of  the  General  Court  shall  not  issue 
writs,  sidjpoenas  or  other  oi'iginal  Process  for  more  than 
twelve  actions  returnable  to  any  one  day  of  the  General 
Court,  neither  shall  he  issue  such  Process  returnable  to  any, 
unless  they  shall  have  theretofore  issued  Process  for  twelve 
suits  returnable  to  every  ju'oceeding  day  of  that  General 
Court. 

8.  That  if  upon  issuing  of  a  Writ  to  the  Provost  Mar- 
shal for  attaching  the  body  of  any  person  to  answer  to  any 
suit,  if  the  Provost  Marshal  shall  return  l)ail  taken  for  his 
api)earance  and  such  person  fail  to  appear,  then  judgment 
shall  be  given  against  the  Bail,  and  if  the  Provost  Marshal 
shall  not  return  good  Bail  and  the  Defendant  shall  fail  to 
appear,  then  Judgment  shall  be  given  against  the  Provost 
Marshal.  Provided  always  that  the  Bail  or  the  Provost 
Marshal  have  liberty  to  make  the  same  Defence  that  the 
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Principjil  (Icfi'iHlniii  ini^^lit  Iiuvl'  liad.  And  provided  like- 
wise that  u|M)ii  (he  motion  of  tlic  liaii  or  Provost  Marslinl, 
it  l)e  II  mil'  of  tin;  Court  to  order  an  attiulinicnt  to  issue 
against  so  n.uch  (»f  the  estate  of  the  Defendant  as  shall  he 
of  value  Hullieient  (o  satisfy  sueh  judgment  and  all  eosts 
and  charges. 

9.  That  in  all  eases  where  witnesses  are  to  appear  at  the 
Cieneral  Court,  a  summons  he  issui'd  for  the  same  hy  the 
Clerk  of  said  Court,  espeeially  mentioning  the  time  and  ))laee 
where  the  witnesses  are  to  ai)[iear  and  tiie  names  of  the  parties 
to  tlio  suit  wherein  they  are  to  give  evidence  and  at  whose 
reqnest  they  are  summoned. 

10.  That  a  person  failing  to  appear  on  sueh  summons  be 
fined  in  five  ])ounds  sterling. 

11.  That  if  it  a])ppar  hy  eertifieate  from  a  Justice  of  the 
Peace  that  a  Witness  is  incapable  of  ai)pearing  by  reason  of 
age,  sickness  or  other  lawful  Disability,  in  this  case  the  Court 
shall  commission  one  or  more  persons  to  take  sueh  Person^ 
aflidavit.  Provided  always  that  such  commission  be  made 
known  to  the  other  jiarty. 

12.  That  if  any  person  summoned  as  a  witness  upon 
appearance  before  the  (ieneral  Conrt  or  before  persons 
a])pointed  (as  above)  to  take  atlidavits,  shall  refuse  to  give 
evidence  npon  oath,  that  such  person  be  immediately  eom- 
niitted  to  the  Common  Goal  there  to  remain  without  hail  or 
inain])rise  nntil  willing  to  give  evidence  ujton  oath. 

13.  That  no  Avrit  of  any  kind  b(i  served  against  any  ]ier- 
son  snnimoned  as  a  witness  during  his  attendance  thereupon, 
or  in  the  time  of  his  going  to  or  returning  from  such  at- 
tendance. 

14.  That  Appeals  from  the  (^ninty  Court  be  heard  the 
third  day  of  sitting. 

15.  That  npon  an  appeal  in  any  ]iersonal  action,  if  the 
sentence  appealed  from  allirmed  in  the  Cieneral  Court,  then 
the  appellant  shall  besides  the  i)rincipal  sum  expressed  in 
the  sentence,  pay  for  the  use  Poor  a  I'^ine  not  exceeding  15 
per  cent.  n])on  the  principal  sum  and  costs  according  as  tlic 
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Court  sliiill  lliiiik  lit,  mid  upon  uppi'iils  in  real  iictinns,  in- 
f*(c'Htl  of  15  \n'v  ('('III.  where  the  sentence  appealed  from  ia 
iininned,  the  applicant  shall  pay  the  i'oor  a  sum  not  exceed- 
in",'  ten  pounds  sterling'. 

That  Tor  the  more  easii-  and  re;,qdar  prosecution  of  all 
cases  in  the  (ieneral  Court,  and  for  the  more  exact  eiiterinj,' 
of  the  Judjfments  of  the  Court  and  for  the  preservation  of  the 
Ifecords   thereof,  tlie   followiu^f   i{ules  he  oliserved: 

Kule  1.  Tliat  every  riaiutitl'  shall  tile  his  Declaration 
threo  days  before  the  day  whereto  the  Writ  is  returnahle. 
If  no  declaration  is  filed  hefore  that  time,  hut  yet  he  lITed 
hefore  the  day  of  the  Keturn,  the  Defendant  shall  (d'  course 
have  one  day  more  than  could  otherwise  have  heeu  allowed, 
and  if  no  Declaration  is  filed  hid'oiv  tlie  (hiy  of  the  return, 
then  the  jtlaintitf  shall  he  nonsuit. 

2.  If  the  })laintitr  fails  to  apjtear  and  prosecute  the  suit 
he  sliall  bo  nonsuit. 

I].  That  the  Defendant  prepare  his  Plea  in  writing  to 
tlie  Declaration  of  the  riaintifl'. 

4.  That  the  Clerk  carefully  jjreserve  the  Declaration, 
Pleas,  and  all  other  Pajiers,  and  that  they  be  all  filed  to- 
t;('ther  in  the  otlice. 

.").  That  in  all  cases  where  the  title  oL  any  estate  in  Land 
is  determined,  the  pleadings  shall  be  all  in  writing  and  shall 
be  entered  at  large  witli  the  Judgment  thereupon  in  par- 
ticular Books  set  apart  for  that  pnrpose  only. 

G.  That  all  ])roceediii»rs  in  Pleas  of  the  Ci'own  Criuunal 
cases  and  matters  relating  to  the  Puldie  Revenues  be  re- 
corded in  Particnlar  liooks  set  a|)art  for  that  pur])ose. 

7.  That  for  the  more  regular  Prosecution  of  cases  Two 
or  more  Attorneys  be  ai)pointod,  sworn  and  their  fees  regu- 
lated. 

<S.  That  every  person  be  allowed  to  speak  himself  in  his 
own  cause,  or  ])roduce  one  to  speak  for  him,  or  desire  the 
Court  to  name  one. 

!->.  That  no  person  take  any  fee  or  gratuity  wluitever  for 
speaking  in  any  cause. 
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11  IK  coCNTV   r'oiriiT. 

'Vhu  ('oiiiinilt('(>  liiiml  ly  proposes  tlint  tlu'ic  lie  cstali- 
lislu'd  a  Coiiiily  Court  consisting'  of  live  or  more  .Justices  l)v 
Coiuniissioii  Jroni  His  IvvcellcMcy  uudiT  the  seal  of  the  Pro- 
viiufo  any  thereof  wliich  Justices  siiall  l)e  sulVicieiit  to  hear 
and  detenniue  all  causes  which  shall  belouii,'  U-  such  County 
Court. 

That  the  Justice  of  the  County  Court  have  fid!  power, 
authority  and  jui'isdiction  lo  hear  aiul  determine  all  causes 
whats(tever  coj^nizahle  at  Coniiuon  Law  lU'.  except  such 
criniinnl  eauses  wherein  the  jiuljiinent  upon  conviction  shall 
he  for  the  Loss  of  Life  or  nieniher  and  except  the  prosecu- 
tion of  causes  to  Ont-Lawry  a<ji,ainst  any  person,  and  also 
except  all  eanses  of  less  value  than  twenty  shillings  he  de- 
clared cognizahle  ami  finally  determinahle  hy  one  Justice 
of  the  said  County  Court. 

That  the  County  Conrt  he  held  monthly  the  tirst  Tues- 
day of  evi'ry  month,  aiul  do  sit  from  day  to  day  till  all  causes 
that  come  hefore  them  are  determined. 

That  the  first  Justice  in  tlu'  Connnission  lie  authorised  to 
call  special  Court  when  he  thinks  necessary  for  the  sake  of 
merchants  and  others  from  distant  places,  whose  slay  nught 
he  very  pi'cjudicial  to  their  alValrs. 

That  all  original  Process  and  writs  of  all  kinds  to  bring 
Persons  to  answer  any  suit  or  action  in  the  Connty  Court, 
and  all  executit)ns  and  attachments  awarded  hy  the  said 
t.'ourt,  sliall  he  issued  hy  the  Clerk  of  the  Court,  and  shall 
be  again  returned  to  the  same  ollice  whence  they  were  issued. 

That  for  the  more  regular  granting  of  appeals  from  the 
County  Court,  it  be  declared  that  when  any  person  prays  an 
Appeal  to  the  tJener.il  Court  such  person  before  such  appeal 
be  granted  shall  give  liond  with  good  and  sufficient  security 
for  the  prosecuting  the  same  with  eU'ect,  and  to  perform  the 
judgment  of  the  (ieneral  Court  and  to  pay  Damages  if  the 
judgment  of  the  County  Court  shall  be  alhrmed,  in  manner 
following,  to  wit,  in  all  personal  and  mixt  art^ions  the  dam- 
ages, fifteen  per  cent,  upon  the   Principal  sum  and  costs 
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(tnlorofl  to  1)0  pnid  by  ilie  jitdgiiiotit  of  tlic  Coiuity  Coiirt, 
and  in  every  Heiation  the  daniage  shall  be  ten  pounds  over 
and  above  all  costs  and  dnniap^os  ordered  to  be  paid  by  the 
judgment  of  the  County  Court. 

That  no  ajjpeal  be  granted  from  County  Court  to  the 
(ioneral  Court  for  any  sum  less  than  live  pounds  sterling. 

That  all  the  Regulations  and  ]{ules  of  Court  ])C  the  same 
in  County  Court  with  those  formerly  mentioned  in  the 
(ieneral  Court.  The  followii,,  rules  to  respect  both  the 
Cieneral  Court  and  the  County  Court. 

That  if  any  dilliculty  shall  arise  in  explaining  any  of  tlie 
above  rules  and  regulations  that  Kecourse  l)e  had  for  ex- 
jilanation  to  the  I^aws  of  Virginia,  whence  most  of  them 
arc  derived,  ])articidarly  an  Act  entitled  An  Act  for  estab- 
lishing the  (ieneral  Court,  jtj).  2t)l  to  2G0,  and  an  Act  en- 
titled An  Act  estal)lishing  County  Courts,  p.  332  to  p.  338." 

EXTIIACT  KllOM  UOYAL  IXSTRUCriONS  TO  PEREGRINE  THOMAS 
JIOl'.SOX,  OAPTAlN-fiENERAL  AND  (JOVERXOR,  DATED  MAV 
7th,  1752. 

Manuscript  Documents,  Xo.  348. 

AND  WIIT^I?EAS  for  the  Peace,  Happiness  and  Security 
of  all  His  Majesty's  Subjects  within  the  said  Province,  and 
for  the  more  speedy  and  easy  execution  of  Justice  and  Deter- 
mination of  all  controversies  and  did'erences,  it  is  necessary 
that  (.'ourts  of  Jiulicature  and  i)ul)lick  Justice  should  be 
erected,  and  also  a  Judge,  or  Assistant  Justice,  of  the  Peace, 
Sheriffs  and  other  oflTicers  should  be  appointed  according  to 
the  Powers  and  Directions  of  His  Majesty's  Commission 
and  these  Instructions;  Tt  is  therefore  His  Majesty's  Will  and 
Pleasure,  that  one  principal  Court  of  Judicature  should  be 
held  twice  a  year  or  oftener  as  you  shall  judge  expedient  by 
the  Name  of  the  General  Court,  and  to  liavc  Jurisdiction  of 
all  causes  Real  and  Personal  at  common  law  ahove  the  value 
of  five  i)ounds,  to  act  as  a  Court  of  Chancery,  but  not  with- 
out appeal  to  His  ilajesty  when  the  matter  in  (Question  shall 
exceed  three  hundred  Pound  Sterling,  as  also  to  try  all  crimi- 
nal cases  that  may  come  hefore  the  said  General  Court,  which 
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said  Court,  It  is  His  further  Will  and  Pleasure  should  consist 
of  the  (iovernor  or  Commander-in-Chief  and  the  Council  of 
the  said  Province  for  the  time  heing,  any  five  whereof  to  be  a 
quorum. 

AND  IT  IS  HIS  MAJESTY'S  FURTHER  WILL  AND 
PLEASURE,  and  you  are  hereby  authorized  and  required  to 
constitute  and  ap])oint  such  and  so  many  inferior  courts  of 
Judicature  and  Justice  within  the  said  Province  as  you  by 
and  with  the  advice  and  consent  of  the  said  Council  shall 
judge  most  proper,  as  also  Judges,  Justices  of  the  Peace, 
Sheriffs  and  other  Officers  and  ^linisters  of  Justice;  taking 
care  that  you  do  administer  or  cause  to  be  administered 
to  all  and  every  such  Person  as  are  usually  given  for  the 
duo  execution  of  Offices  and  Places,  and  the  impartial  ad- 
ministration of  Justice,  and  in  the  choice  and  nomination 
of  said  Judges,  Justices,  Sheriffs  and  other  Officers;  you  are 
always  to  take  care  that  they  be  of  good  life  and  well  affected 
to  His  Majesty's  Government,  and  of  good  Estates  and  abili- 
ties and  not  necessitous  Persons. 

AND  you  are  to  transmit  to  Ilis  Majesty's  Commissioners 
for  Trade  and  I'lantations  with  all  convenient  speed  a  par- 
ticular account  of  all  establishments  of  Ji:risdictions,  Courts, 
Offices,  and  Officers,  Powers,  Authoritys,  Fees  and  Privi- 
leges granted  and  settled  within  the  said  Province;  as  likewise 
an  account  of  all  publick  Charges  relating  to  the  said  Courts 
and  of  such  Funds  as  are  settled  and  appropriated  to  dis- 
charge the  same;  together  with  exact  and  authentic  copies 
of  all  Proceedings  in  such  Causes  where  ai)peals  shall  be 
made  to  Ilis  ^Majesty  in  His  Privy  Council. 

You  shall  not  displace  any  of  the  Judges,  Justices,  Sheriffs 
or  other  Otlicers  or  Ministers  within  the  said  Province 
already  appointed,  without  good  and  sufficient  cause  so  signi- 
fied unto  His  ^lajcsty's  Commisioners  for  Trade  and  Planta- 
tions; and  to  ])revont  arl)itrary  Removals  of  the  Judges  and 
Justices  of  the  Peace,  yon  arc  not  to  express  any  limitation 
of  time  in  the  Commissions,  which  you  are  to  grant  to  Per- 
sons fit  for  those  Employments,  nor  shall  you  execute  by 
yourself  or  by  Deputy  any  of  the  said  Offices. 
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AXI)  yon  aro  with  tlio  mlvico  and  eOTisciit  ^^i  the  ("oiiufil 
to  take  especial  care  to  regulate  all  salaries  and  Fees  belong- 
ing to  Places  01'  paid  npon  Emergencies  that  they  be  within 
the  Bounds  ol'  ^loderation,  and  I  hat  no  exactions  be  made 
on  any  occasion  whatsoever;  as  also  that  Tables  of  all  I'ees 
be  publickly  hung  up  in  all  Places  where  such  Fees  are  to  be 
paid,  and  you  are  to  transmit  copies  of  all  such  Tables  of 
Fees  to  His  ^Majesty's  Commissioners  for  Trade  and  Planta- 
tions, as  aforesaid. 

AND  whereas  frequent  com])laints  have  been  made  of 
great  Delays  and  undue  Proceedings  in  the  Courts  of  Justice 
in  several  of  the  Plantations,  wherei)y  many  of  His  ^lajesty's 
eubjeets  have  very  mucli  sulTerd,  and  it  being  of  the  greatest 
importance  to  His  ^lajesty's  Service  and  to  the  Welfare  of 
the  Plantations,  that  Justice  be  everywhere  speedily  and 
duly  administered,  and  that  all  Disorders,  Delays  and  other 
undue  Practices  in  the  administration  thereof  be  elfectually 
jirevented:  You  are  particularly  required  to  take  especial 
care  that  in  all  Courts  where  you  are  authorized  to  preside, 
Justice  be  impartially  administered,  and  that  in  all  other 
Courts  established  within  the  said  Province  all  Judges  and 
other  I'ersons  therein  concerned  do  likewise  perform  their 
several  Duties  without  Delay  or  Partiality. 

YOr  are  to  take  care  that  no  Court  of  Judicature  be 
adjourned  but  upon  good  grounds;  as  also  that  no  Orders 
of  any  Court  of  Judicature  be  entered  or  allowed  which  shall 
not  be  first  read  and  approved  of  by  the  Magistrates  in  open 
Court,  which  Rule  you  are  in  like  manner  to  see  observed 
with  delation  to  the  Proceedings  of  the  said  Council,  and 
that  all  orders  there  made  be  lirst  read  and  approved  in 
Council  before  they  are  enter'd  upon  the  Council  Books. 

WHEREAS  His  Majesty  is  above  all  things  desirous  that 
all  His  subjects  may  enjoy  their  legal  Rights  and  Properties, 
you  are  to  take  especial  care  that  if  any  Person  be  committed 
for  any  criminal  matters  (unless  for  Treason  or  Felony  plainly 
and  especially  express'd  in  the  Warrant  of  Commitment)  he 
have  free  Liberty  to  jietition  by  himself  or  otherwise  for  a 
Avrit  of  Habeas  Corpus,  which  upon  such  application  shall  be 
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granted  and  served  on  the  Provost  Marshal,  Gaoler  or  other 
Officer  having  the  custody  of  such  Prisoner,  or  shall  be  left 
at  the  Gaol  or  Place  where  such  Prisoner  is  confined,  And  the 
said  Provost  Marshal  or  other  Officer  shall  within  throe 
days  after  such  service  (on  the  Petitioner's  paying  the  Fees 
and  Charges,  and  giving  security  that  he  will  not  escape  by 
10  way)  make  return  of  the  Writ  and  Prisoner  before  the 
Judge  who  granted  out  the  said  Writ,  and  there  certify  the 
true  cause  of  the  Imprisonment,  and  the  said  Judge  shall 
discharge  such  Prisoner,  taking  his  Recognizance  and  Secur- 
ity for  his  a])pcarance  at  the  Court  where  the  offence  is  cog- 
nizable, and  certify  the  said  Writ  &  Recognizance  into  the 
Court,  unless  such  offences  ai)pcar  to  the  said  Judge  not 
bailable  l)y  the  laws  of  hhigland. 

AXl)  in  case  the  said  Judge  shall  refuse  to  grant  a  Writ 
of  Habeas  Corpus,  on  view  of  the  copy  of  commitment,  or 
upon  Oath  made  of  such  Coi>y  having  been  denied  the 
Prisoner,  or  any  Person  requiring  the  same  in  his  behalf, 
or  shall  delay  to  discharge  the  Prisoner,  after  the  granting 
of  such  Writ,  the  said  Judge  shall  incur  the  Forfeiture  of 
his  Place. 

YOr  are  likewise  to  declare  His  Majesty's  pleasure  that 
in  case  the  Provost  Marshal  or  other  officer  shall  imprison 
any  person  above  twelve  Hours,  except  by  a  mittimus  setting 
forth  the  Cause  thereof,  he  be  removed  from  his  said  Otfico. 

AND  upon  the  application  of  any  Person  wrongfully 
committed  the  Judge  shall  issue  his  Warrant  to  the  Provost 
]\rarshal  or  other  Officer  to  In-ing  the  Prisoner  before  him, 
who  shall  bo  discharged  without  Bail  or  paying  Fees,  and  the 
Provost  ^Marshal  or  other  Officer  refusing  Obedience  to  such 
Warrant  shall  bo  thereupon  removed;  and  if  the  said  Judge 
denies  his  warrant,  he  shall  likewise  incur  the  Forfeiture  of 
his  Place. 

YOr  shall  give  directions  that  no  Prisoner  being  sot  at 
large  ])y  an  Habeas  Corpus  be  recommitted  for  the  same 
OlTence.  but  by  the  Court  where  he  is  I  ound  to  appear,  and  if 
any  Judge,  Provost  ^Marshal  or  other  Officer  contrary  hcro- 
unto  sliall  re-commit  such  Person  so  bail'd  or  deliver'd.  You 
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aro  to  remove  him  from  his  Place;  and  if  the  Provost  ^far- 
shal  or  other  Ofticer  having  the  Ciifitody  of  the  Prisoner  neg- 
lects to  return  the  ITal)cas  Corpus  or  refuses  a  copy  of  the 
Committment  Mithin  six  ITonrs  after  Demand  made  hy  the 
Prisoner  or  any  other  in  his  behalf,  he  shall  likewise  incur 
the  Forfeiture  of  his  Place. 

YOU  are  to  take  care  that  all  Prisoners  in  rases  of  Trea- 
son or  Felony  have  free  Liberty  to  jietition  in  open  Court 
for  their  Tryals,  that  they  be  indicted  at  the  first  Court  of 
Oyer  and  Terminer,  unless  it  a])pears  upon  oath  that  the 
witnesses  against  thom  could  not  be  produced  and  that  they 
be  tryed  at  the  second  Court  or  discharged,  and  the  Judge, 
U])on  motion  made  the  last  Day  of  the  Sessions  in  open  Court 
shall  discharge  the  Prisoner  accordingly,  and  upon  the  re- 
fusal of  the  said  Judge  and  Provost  "NFarshal  or  other  Officer 
to  do  their  respective  Dutys  h(>rcin  they  shall  be  removed 
from  their  places. 

PPOYTDFD  always  that  no  Person  be  discharged  out  of 
Prison  who  stands  committed  for  Debt  by  any  Decree  of 
Chancery  or  any  legal  Proceedings  of  any  Court  of  Record. 

AND  for  the  Preventing  of  any  Fxactions  that  may  be 
made  upon  Prisoners,  you  are  to  declare  TTis  ^rajestv's 
Pleasure  that  no  Judge  shall  receive  for  himself  or  Clerks 
for  granting  a  Writ  of  Habeas  Corpus  more  than  two  shillings 
and  six])ence,  and  the  like  sum  for  taking  a  recofrni/ance; 
and  that  the  Provost  ^Farshal  or  other  Officer  shall  not  re- 
ceive more  than  five  shillings  for  every  committment,  one 
shilling  and  three  pence  for  the  Bond  the  Prisoner  is  to  sign, 
one  shilling  three  ]ience  for  every  copy  of  a  j\rittimus  and 
one  shilling  and  three  pence  for  every  mile  he  bringeth  back 
the  Prisoner. 

AND  further,  you  arc  to  cause  this  TTis  ^lajesty's  Royal 
Pleasure  signified  to  you  by  the  Nine  Articles  of  Tnstruetions 
immediately  jireceding  this,  to  be  made  publick  and  regis- 
tered in  the  Council  Books  of  the  said  T'rovinco. 

YOU  are  to  take  care  that  no  man's  Tiife,  Member,  Free- 
hold or  Coods  be  taken  away  or  harmed  in  the  said  T'rovinc' 
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under  your  Goveriuiu'iit,  otliorwiso  tluiu  by  estahlislicd  and 
known  Laws,  not  re])ii<fnant  to,  but  as  near  as  may  \w  agree- 
able to  the  Laws  of  this  Kingdom,  and  that  no  Persons  be 
sent  as  Prisoners  to  this  Kingdom  from  tlie  said  Province 
without  sufficient  Proof  of  their  Crimes,  and  tliat  Proof  trans- 
mitted along  with  the  said  Prisoners. 

YOU  are  to  take  care  that  all  "Writs  within  the  said  Pro- 
vince be  issued  in  ITis  ]\rajesty's  name. 

YOIT  shall  take  care  with  the  advice  and  assistance  of 
the  Council  that  ])roper  Prisons  be  forthwith  erected  and  put 
into  and  kejit  in  such  a  condition  as  may  sufficiently  secure 
the  Prisoners  that  are  or  shall  be  there  in  Custody. 

"WITEPEAS  A])])eals  ought  to  bo  made  in  cases  of  error 
from  the  resjiective  Courts  in  the  said  Province  unto  you 
and  the  Council  there  in  General  Court,  and  in  your  absence 
from  the  said  Province  to  the  Lieutenant-Covernor  or  to  the 
Commander-in-Chief  for  the  time  being,  and  the  said  Council 
in  civil  causes,  if  either  party  shall  not  rest  satisfied  with  the 
Judgment  of  you  or  the  Commander-in-Chief  for  the  time 
being  and  Council  as  aforesaid.  His  ]\rajesty's  Will  and  Plea- 
sure is  that  they  may  then  appeal  unto  TTis  ^Majesty  in  TTis 
Privy  Council:  Provided  the  Sum  or  Value  so  npiiealed  for 
unto  ITis  ]\fajesty  do  exceed  three  hundred  Pounds  sterling. 
and  that  such  A]ipeal  be  made  within  fourteen  diiys  after 
Sentence  and  good  seciirity  be  given  l»y  the  Apjiellant  thnt 
he  will  effectually  ])rosecute  the  sanu^  and  answer  the  con- 
demnation, as  also  ]iay  such  Cost  and  Damages  as  shall  Ix:" 
awarded  by  Tlis  l\rajesty  in  case  the  sentence  of  you  or  the 
Commander-in-Chief  for  the  tinu^  being  and  Council  be 
affirmed;  And  it  is  TTis  l\rajesty's  further  Will  and  Pleasure 
that  in  all  cases  where  by  your  instructions  you  are  to  admit 
A]i])eals  to  ITis  !Majesty  in  ITis  Privy  Council,  execution  be 
sus]iended  until  the  fiiuil  determination  of  such  Appeal,  un- 
less good  and  sufficient  Security  be  given  by  the  Appellee 
to  make  ample  Kestitution  of  all  that  the  Appellant  shall 
liave  lost  by  means  of  such  Judgment  or  Decree  in  case  upon 
llu'  Determination  of  such  Appeal  such  Judgment  or  Decree 
should  i)e  reversed  and  Kestitution  awarded  to  the  Ai)pellant. 
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EXTRACT     FROM    ADDITIONAL    INSTKUOTIOXS    Ti)    GOVERNOU 

iiopsoN,  18th  decembkr,  1753. 

Manuscript  Document  No.  348. 

George  II. 

ADDITIONAL  INSTRUCTION  to  our  Trusty  and 
Well-beloved  Peregrine  Thomas  Ilopson,  Esquire,  our  Cap- 
tain-General and  Governor-in-Chief  in  and  over  Our  Pro- 
vince of  Nova  Scotia  or  Acr.die  in  America,  or  to  the 
Comniandor-in-Cliief  of  our  r^aid  province  for  tl)(  time  being. 
Given  at  Our  Court  at  St.  James's  the  18tli  day  of  December, 
1753,  in  the  Twenty-seventh  year  of  0\ir  Eeign. 

WHEREAS  it  liath  been  represented  unto  us,  that  the 
Methoc!  prescribed  ])y  the  Instructions  heretofore  given  by 

Fs  to  the  Governors  of  Our  and  Plantations  in 

America,  relative  to  ajipeals  from  the  Courts  there  in  Case? 
of  Error,  has,  l)y  subsequent  Regulations  whieli  have  been 
from  time  to  time  made  by  Us  in  Our  Privy  Council  relative 
to  such  Ap])eals,  l)ecome  defective  and  improper,  Eor  Remedy 
thereof  for  the  future,  IT  IS  OUR  ROYAL  WILL  AXT) 
PLEASURE  that  you  or  the  Commander-in-Chief  of  Out 
Province  of  Nova  Scotia  for  the  time  being 
do  permit  and  allow  appeals  from  any  of  tlio  CourTs  of  Com- 
mon Law  in  Our  said  Province  unto  you  or  the  Commander- 
in-Chief  and  the  Council  of  Our  said  Province;  and  you  are 
for  that  ]»urpose  to  issue  a  AVrit  in  tlie  manner  which  has 
been  usually  accustomed,  returnal)le  before  yourself  and  the 
Council  of  Our  said  Province  who  are  to  proceed  to  hear  and 
determine  such  Appeal,  wherein  such  of  Our  said  Court.  . . . 

shall  be  at  that  time  Judges  of  the  Court 

such  Appeal  shall  be  so  made  to  yon  our  Captain-General  or 
to  the  Commander-in-Chiei  for  the  time  being  and  to  Our 
said  Council  as  aforesaid,  shall  not  be  admitted  to  vote  upon 
the  said  Appeal;  but  they  may  be  nevertheless  be  ]>resent  at 
the  hearing  thereof,  to  give  the  reasons  of  the  Judgment 
given  by  them  in  the  Causes  wherein  such  Appeals  shall  be 
made;    PROA^IDED,  nevertheless,  that  in  all  such  Appeals 
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tli(i  siiin  or  valiio  appi^nlcd  I'or  do  oxcoctl  tliu  sum  ol"  tlireo 
IuiiuIrmI  poiiiKls  storliri<f,  and  thai  scc'iirity  l)c  lirsl  duly  jfivcii 
by  the  Aj)pt'llant  to  answer  such  ('har<fos  as  shall  hi'  awarded, 
in  case  the  iirst  sentence  is  alVirnied.  And  if  either  party 
shall  not  rest  satisfied  with  the  jud<finent  of  you  or  tlie  Com- 
mander-in-Cliief  for  the  time  l)ein»f  and  of  Our  Council  as 
aforesaid,  Our  Will  and  Pleasure  is  that  such  Party  may  then 
ap|)eal  unto  I's  in  Our  Privy  Council.  Provided  the  sum 
or  value  so  appealed  for  unto  I's  do  exceed  five  hundred 
pounds  stcrlinj;,  and  that  such  Appeal  he  made  within  four- 
teen days  after  Sentence,  and  good  security  piven  hy  the 
A])i)ellant  that  he  will  elTectnally  prosecute  the  same  and 
answer  the  condemnation,  and  also  j)ay  such  Costs  and  Dam- 
ages as  shall  he  awarded  hy  Us  in  case  the  sentence  of  you 
or  the  Commander-in-Chief  for  the  time  heing  and  of  Our 
Council  he  allirmed;  PiiOVIDKl),  nevertheless,  that  where 
the  matter  in  quei^'tion  relates  to  the  taking  or  demanding 
of  Duty  ])ayahle  to  us  or  to  any  Fee  of  Olhce,  or  annual  Rent, 
or  other  such  like  matter  or  thing  where  the  rights  in  future 
may  he  hound,  in  all  such  cases  you  are  to  admit  an  Ap|)eal 
to  Fs  in  Our  Privy  Council,  altho"  the  immediate  sum  or 
value  appealed  for  he  of  less  value.  And  it  is  our  further 
Will  and  Pleasure  that  in  all  Cases  where  hy  your  Instruc- 
tions you  are  to  admit  Appeals  to  T"s  in  Our  Privy  Council, 
execution  he  suspended,  until  the  final  Deternunation  of  such 
Ajtpeals,  unless  good  and  sullicient  security  he  given  hy  the 
Appellee  to  make  ample  Restitution  of  all  that  the  Appellant 
shall  have  lost  hy  means  of  such  Judgment  or  Decree,  in 
case,  upon  the  Determination  of  such  Appeal,  such  Deciee 
or  Judgment  should  he  reversed  and  T?estitution  awarded  to 
the  Appellant. 

G.  R. 


It  is  most  im])ortant  in  many  ways  to  know  the  source 
of  much  of  our  judicial  procedure  which  we  thus  trace  back 
to  the  colony  of  Virginia,  at  that  time  under  the  Britisli 
crown.  The  concluding  regulation,  in  fact,  provides  for  the 
guidance  of  hoth   the  (Jeneral   and   County   Courts,  '■•  ThiJt 


32 


11  istoi'ictil  AiriiKvt  (if  the  (\nii'(s 


if  iiiiy  (lifficiiltv  sliiill  Mi'isc  in  cxiilniiiiiiji-  iuiy  of  tim  almvc 
\\\\v<  iiml  rcjiiilaiiniis,  tiiat  recourse  lie  liad  for  ('\|»Ianati()n 
to  the  Laws  of  \'ii',i:iiiia,  wlieiiee  most  of  tliciii  arc  tlerivod, 
[larticiilarly  an  Act  entitled  An  Act  for  l']slal)lisliin,2  the 
(ieneral  Court,  p.  '.\')1  to  p.  "^(JO,  and  an  Act  entitled  An  Act 
Kstal)lishinif  County  Courts,  p.  '.V.Vl  to  ]).  ;?;5S."  It  is  re- 
niarkaldo  that  in  view  of  the  |)rovision  rcspoctinf;  tho  laws 
of  \'ir<rinia.  so  far  as  I  can  ascertain,  there  is  no  copy  of  tlie 
liaws  of  \'ir;:inia  c(Mitainin,i;'  these  re,nulalions  to  ho  found 
either  in  our  Lejiislative  or  Law  Lihrary.  I  venlnre  to  sujr- 
gost  that  an  elTort  lie  made  to  secure  one. 

Tt.  sliould  however  he  nientionod  that  in  the  Legislative 
Library  there  is  to  he  found  a  very  old  copy  of  what  jnirports  to 
be  tlie  laws  of  Virginia,  dated  1704,  bound  in  one  volume  with 
tlie  laws  of  several  other  Isnglish  colonies.  Although  it  con- 
tains some  of  tho  regulations  adopted  by  the  Uovornor-in- 
Counoil  it  evidently  does  not  give  all  which  are  to  be  found 
recorded  in  the  Council  I'.ooks.  L  therefore,  assume  that 
they  had  lieen  added  to,  and  amended,  and  that  the  Com- 
mittee of  Council  made  their  report  from  the  later  laws  of 
Virginia,  not  now  in  the  library. 

Wo  have  now  before  us  a  concise  statement  of  the  estab- 
lishment of  tho  two  Courts  of  Judicature  which  took  cogni- 
zance of  all  business,  civil  and  criminal,  with  the  method  of 
procedure  adopted,  and  which,  with  some  changes,  continued 
in  force  up  to  the  arrival  of  Chief  Justice  JJelcher,  15  Oct., 
1754,  some  years  after  tlie  founding  of  tho  settlement,  that 
is  to  say  the  General  Court,  and  as  it  was  at  first  styled,  the 
County  Court.  We  know  that  the  Governor  and  Council 
formed  the  General  Court,  but  it  is  not  quite  so  clear  who 
were  first  appointed  Justices  of  the  County  Court,  as  1  do 
not  find  any  specilic  appointment  in  tho  records  in  the  first 
instance  to  this  oHice.  1  conclude,  however,  with  some  de- 
gree of  certainty,  that  the  Jurisdiction  was  assumed  by  the 
gentlemen  who  were  made  Justices  of  tlie  Peace  at  the  meet- 
ing of  Council,  loth  July,  1749.  Their  names  were  John 
Browse,  Robert  Ewer,  John  Collier  and  John  Duport.  We 
find  some  of  these  gentlemen  subsequently  acting  in  that 
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cn[)nc'ity.  Of  llicir  porpotial  history  I  can  find  n(»lliin<T  re- 
corded excei)t  short  hiograpliical  notes  in  Aikins'  Xova 
Scotia  Ardiivcs  of  John  ('olli(>r  and  .lohn  Duport.  The 
Hon.  John  Collier  was  a  retired  otVicer  of  the  army.  He 
came  out  with  the  first  British  settlers  in  1741),  and  was  soon 
after  liis  arrival  appointed  hy  (ioyernor  Cornwallis  a  -Instiee 
of  the  Peace  for  the  new  settlement.  He  was  also  a  captain 
of  militia.  He  was  appointed  a  ineml)er  of  Council  SUh 
January,  IT")?.     He  died  at  Halifax  ITd'J. 

John  Duport  was  an  attorney,  lie  came  out  with  the 
settlers  in  June,  174S),  and  in  July  following  was  appointed 
a  Justice  of  the  Peace.  In  Fehruary,  IToi^i,  lie  was  made 
Judge  of  the  Inferior  Court  of  Common  Pleas.  Ife  per- 
formed the  duties  of  Secretary  of  the  Council  for  many 
years.  In  177()  he  pre|)ared  an  edition  of  the  laws  of  the 
])rovince,  which  was  printed  t)y  Uichard  Fletcher,  King's 
printer  in  Halifax.  Mr.  Duport  was  apj)ointed  second  as- 
sistant Judge  of  the  Supreme  Court  of  St.  John's  (P.  E. 
Island),  and  in  1770  was  elevated  to  be  Chief  Justice  of  that 
Island.  I'rom  incidental  references  in  the  corresimndence 
of  I.,ord  Cornwallis,  I  think  lirewse  was  an  engineer  or  sur- 
veyor, as  he  appears  to  have  been  engaged  in  laying  out  the 
divisions  of  the  newly  founded  town.  Otis  I^ittle,  I  have 
already  noted,  was  the  King's  attorney,  or  we  should  sjjcak 
of  him  as  the  Attorney-General  for  the  Province,  who  I  re- 
gret to  say,  was  subsequently  dismissed  for  nusconduct,  and 
William  Nesbitt  took  his  place.  On  Septend)er  SiHh,  1750, 
William  Xesbitt  and  Thomas  Walker  were  appointed  notaries 
pul)lic. 

The  next  reference  to  judicial  procedure  is  found  in  the 
Council  liecords,  December  20th,  1750,  when  the  Justices 
memorialized  the  Governor-in-Council  for  further  regula- 
tions to  be  made  in  regard  to  the  Courts  of  Justice  and 
matters  relating  thereto,  and  on  July  14th,  1751,  the  Council 
adopted  amended  and  additional  rules  and  regulations  for 
their  guidance.  It  would  l)e  unprofitable  to  give  these  in 
detail,  or  discuss  them  at  any  length.  It  suffices  to  say  that 
the  Courts  even  then  appear  from  the  records  to  have  had 
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plenty  of  (tcciipiiiioii.  Amonji'  other  (riiiics  iuwl  clinrgos 
wliicli  tlit'V  were  ciillcd  upon  to  iKljiiiliciitc  wcro  those  of  sell- 
ing,' iiiid  cut  tiller  coins  and  pistamMis;  s('irm«r  liquor  without 
license;  for  uiiirrvinir  peojile  without  law  fid  nulliority;  I'or 
spreading,'  false  news;    for  violatiu^j,'  the  Sahliath. 

Sf)ino  of  the  piinishnieiits  enumerated  soinowlint  shock 
our  feelin;.'s  at  the  present  day.  althou^di  (pute  in  accordance 
with  the  laws  of  Kn,<iland  then  in  force.  Several  persons 
were  handed  i'or  ordinai'y  thefts.  Murdgrers  claimed  the 
benefit  rd'  the  clertiy,  and  after  heinj:  branded  with  a  hot 
iron  on  the  hand  were  allowed  to  <,ro  free;  the  pillory  for 
certain  oU'ences  was  then  in  use;  whipping',  and  that  severe, 
was  iidlicted  for  many  otVences  which  we  rej^'ard  with  a  more 
lenient  eye.  It  is  hard  to  realize  that  all  these  modes  of 
punishment  were  formerly  practised  in  our  province. 

One  ca.se  of  some  peculiarity  was  the  application  of  Anne 
Porter'  for  relief  in  a  case  where  she  liad  an  execution  in  the 
County  and  Ceneral  Courts  against  one  John  Hoar,  but  could 
not  fiet  the  fruits  of  her  judijment  because  he  had  tendered 
a  house  in  satisfaction.  In  another  .lames  I'arport  prays  for 
relief  ajjainst  an  award  which  had  been  made  ajzainst  him. 

I  may  mention  just  here,  thoutrh  havintj  no  direct  relation 
to  my  paper,  that  it  a])]iears  from  the  ('ouncil  records  that 
l-\'bruary  ;?rd,  1752,  the  first  ])rovision  was  made  for  the  reg- 
istration of  deeds,  the  commencement  of  a  system  highly 
beneficial  to  the  province.  On  ^May  2\),  17i)2,  for  some  reason 
unex))lained.  the  title  of  the  County  Court  was  changed,  it 
was  afterwards  known  as  the  "  Inferior  Court  of  Common 
Pleas,"  and  some  of  the  former  Justices  were  re-appointed. 
The  new  ajipointees  were  Charles  ^Forris,  James  ^lonk,  John 
Duport,  Robert  Kwer,  Josejih  Scott.  William  P>own,  Sebas- 
tian Zonberluhler,  Joseph  Cerrish.  John  Creighton  and  l^d- 
ward  Crawley  to  be  Justices  of  the  Inferior  Court  of  Com- 
mon Pleas  for  the  county  of  Halifax  in  this  province. 

The  first  record  we  find  after  the  appointment  of  this 
new  Court  is  on  ^Farch  2nd,  1752,  a  memorial  to  the  Council 
asking  for  further  rules  and  regulations.     On  l^Iarch   10th 
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imotluT  ii[>]>li(atioii  rcsj)cetin<;  aiiu'iidmcMits  of  error  to  bo 
iiiikIc  in  I'opic's  of  writs,  nn<l  Stli  April  I'ollowiii^f  i'driiis  of 
taiiias,  smmiions  and  attacliinciit,  and  oxccntion  woic  aditpt- 
ed,  all  showing  that  (.'vcn  at  thai  I'arly  dati'  in  our  h'<iul  his- 
tory (luostions  of  practifc!  wore  worrvinj:;  the  jiidic;ial  mind. 

It,  is  curious  to  notn  here  that  although  tlu'  Juaticos  wore 
appointed  so  far  hack  as  I'Y'hruary,  175?,  as  '*  Justices  of  the 
Inferior  Court  of  Coninion  Pleas,"  it  was  not  until  Mny  2\H\\, 
IToJi,  that  the  Order  in  Couneil  was  i»assed  making  the 
change  of  name  from  the  County  Court  for  the  county  of 
Halifax  to  the  Inferior  Court  of  Common  Picas  for  the 
county  of  Halifax. 

This  c(>mi'.leted  Cornwallis"  work  so  far  as  the  constitution 
of  the  Courts  and   procedure  were  concerned,  as  he  shortly 
afterwards   resigned,    and    Peregrine     Thomas     liopson,    on^ 
August    ;')rd,    nr)'^,   was    sworn     in    Covernor.   and    a    new'. 
Council  appointed  as  follows:    Charles  Lawrence,  i>enjamin 
Green,   John    Salislniry,  William    Steele  John  Collier,  and. 
Ceorge  Fotheringham,  who  hy  virtue  of  their  oilice  hecanie 
of  course  Judges  of  the  (Jeneral  Court. 

By  an  entry  in  the  Council  TJccords,  Octoher  2r)th,  1753, 
ai)])ears  u  memorial  hy  one  I-'rancis  ^lartin  to  allow  an  aj)- 
peal  from  the  decision  of  the  Inferior  Court  which  iuid  l)een 
refused.  The  Council  in  the  exercise  of  their  authority 
directed  that  the  apjieal  should  he  allowed. 

U])  t.)  Xovcnd)er  13th,  175'>,  the  (Jeneral  Court  appear  not 
to  have  possessed  a  seal  to  authenticate  process  issued,  for  we 
find  hy  an  Order  in  Council  one  is  directed  to  he  made. 

In  this  year.  July  !»,  175->,  proceedings  were  commenced 
hefore  the  Council  against  Kphriam  Cook,  who  had  made 
most  damaging  charges  against  the  integrity  nf  the  .lusiics 
of  tile  Inferior  Court.  :Mr.  Cook  was  appari'ntly  of  a  very 
contrary  and  rehellious  disixtsition,  and  had  hefore  this  oc- 
casioned }mich  troulde  to  the  authorities,  in  this  instance 
he  was  summoned  to  answer  the  charges  nuide  hy  the  Jus- 
tices, and  from  the  record  it  appears  his  slanders  were  not 
well  founded,  hut  :Mr.  Cook  was  not  easily  frightened,  and 
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in  tho  firnt  instnncP  exciist'tl  liiiiisolf  from  apiK'iiring  to  an- 
Hwor  lor  his  coiiteini)!.  lie  was,  liowi'vcr,  foired  to  sub- 
mif^sion  ,and  made  to  apologi.so  for  his  strictures,  but  he  waa 
removed  from  the  oomiuission  as  a  Justice,  wliich  he  had 
held  till  that  limc. 

But  this  was  not  the  end  of  attacks  on  the  Justices  of 
tho  Court  of  Connnon  Vleas,  for  we  find,  December  20th, 
1752,  their  memorial  to  Council  to  take  under  consideration 
certain  asj)ersions  on  their  characters  and  conduct  as  Judges 
made  by  no  other  than  David  T-loyd,  their  clerk,  as  well  as 
a  memorial  of  the  merchants  and  others  complaining  of  par- 
tiality and  irregularity  in  their  jiroccodings.  All  i)arties 
were  summoned  before  the  Council  and  were  heard  at  great 
length,  in  fact  not  terminating  until  1st  March,  IT.");},  when 
the  Council  pid)licly  announced  their  decision  in  favour 
of  the  Justices.  It  is  difficult  at  this  day  to  form  any  just 
opinion  on  the  truth  of  these  assaidts  on  the  conduct  of  our 
first  Judges.  The  Council  examined  them  with  great 
earnestness  and  ac([uitted  them.  But,  on  the  other  hand, 
tho  Justices  were  intluential  mew,  some  of  them  members 
of  the  Council,  and  all  more  or  less  connected  with  that 
body.  The  whole  ))roceedings  are  recorded  at  length  and 
form  quite  an  interesting  episode,  but  too  long  to  discuss 
further  here. 

There  is  one  significant  record  immediately  after,  on 
^larch  ."ith.  175;?,  a  now  commission  was  issued,  including  the 
same  Justices  and  others  who  were  added  to  their  number. 

April  21,  1753,  a  committee  of  the  Council  was  appointed 
to  collect  and  print  all  the  laws  and  ordinances  enacted  up 
to  that  date,  and  on  September  4th,  1753,  further  rules  of 
Court  were  adopted,  and  the  acts  of  the  Court  in  the  past 
confirmed. 

On  the  19th  November,  1753,  further  forms  of  procedure 
were  adopted,  which  are  addressed  to  the  Provost  Marshal  or 
his  deputy,  and  issued  either  under  the  title  of  the  "  In- 
ferior Court  of  Common  I'leas,  or  General  Court  of  Judica- 
ture holden  at  Halifax,"  shewing  that  the  same  two  Courts 
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continued  to  liavi'  jurisdiction  in  nil  ninttcrs,  ns  indtvd.  tlicy 
did  nntil  OcIoIkt  21st,  Kr)l,  when  .lonatluui  lU'lchcr,  on 
tluit  dny,  jirt'scnted  liis  coinniission  Iroiii  King  (loorjrc,  iip- 
poinlin^,'  liini  Cliicf  .liiHtico  of  flic  Province  of  Nova  Scotia, 
and  was  sworn  in.  He  had  previously  taken  his  seat  nt  the 
Council  Hoard,  Octoher  1  Ith,  and  on  the  same  day  T.awroncR 
was  pworn  in  as  (iovernor  of  the  Province.  I  may  mention 
horo  that  at  this  time  the  .senior  mendx'r  of  the  Inferior 
('(Mirt  of  Common  Pleas  was  styled  tlu'  (irst  dusticcnnd  en- 
joyed no  other  title.  As  soon  as  Chief  Justice  llelchcr  as- 
sumed the  duties  of  his  olVice.  the  title  of  the  Court  was 
rhan<,Td,  and  was  afterwards  called  the  Supremo  Court,  and 
the  (Jeneral  Court  consistinjf  of  the  Covernor  and  Council 
ronsed  to  exercise  further  jurisdiction.  This  appears  from 
the  I?ecord  hooks  of  the  Court  now  in  the  archives.  T  can 
find  no  Act  or  regulation  of  the  Council  hringinii  nhout  this 
chnnpe,  nor  conferrin^r  this  jurisdiction  upon  him,  and  T, 
therefore,  conclude  that  his  authority  was  contained  in  his 
commission  as  Chief  Justice.  It  is  worthy  of  note  as  coii- 
firminfr  this  view,  that  in  several  Acts  passed  in  Council  after 
he  arrived,  the  term  "  Suiireme  Conrt "  is  first  used,  showing 
that  some  authority  recognized  hy  the  Council  must  have 
been  conferred  u]ion  him. 

Belcher  held  two  commissions  as  Chief  Justice  of  this 
Provijico,  the  first  from  rSeorge  IT.,  1st  July.  ITot.  th(>  secniid 
from  {fcorfc  TIL.  1-lth  April.  ITfil.  the  mandamus  for  which 
Inst  was  signecl  hy  William  Pitt,  the  great  Lord  Chatham. 
As  they  are  hoth  of  importance  in  considering  the  judiciary 
of  the  Province,  I  give  them  in  full.  T  also  append  the 
mandamus  for  several  commissions  to  other  Chief  Justices 
and  Attorneys  and  Solicitors-General. 


MANDAMUS    FOR   CH.    J.    HEI-CHKH,    FIRST    COMMISSION'    FIIOM 

OEOKGE    11. 

Oeorge  R. 

Trusty  and  well-helovcd  we  greet  you  well.  Whereas  we 
liave  taken  into  our  Koyal  Consideration  the  Integrity  and 
Ability  of  our  Trusty  and  Well-beloved  Jonathan  Belcher, 
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Esquire;  we  luive  tliou<;lit  lit  ]ierfi)y  to  reciuire  and  author- 
ize you  fortlnvith  to  cnupe  lietters  I'ateut  to  pass  under  our 
.  .  .  Seal  of  that  our  Province  of  Nova  Scotia  or  Acadia 
for  constitutiiifi  and  a])i)ointin,«'-  tiie  said  Jonathan  Uelcher, 
]\squirc,  our  Chief  Justice  of  and  in  our  said  Province.  To 
have,  hold,  execute  and  eJijoy  tiu>  said  ofhce  unto  him  the 
said  Jonathan  IJelcher,  for  and  during  our  Pleasure,  and  liis 
Ecsidcnce  within  our  said  Province,  together  with  all  and 
singular  the  Rights,  Profits  and  Emoluments  unto  the  said 
Place  belonging  in  the  most  full  and  ample  manner,  together 
with  full  power  and  authority  to  hold  the  Supreme  Courts 
of  .Judicature  at  such  Places  ami  Times  as  the  sanu;  nuiy  and 
ought  to  he  held  within  our  said  Province.  And  for  so  doing 
this  shall  he  your  warrant;   and  so  we  bid  you  farewell. 

Given  at  our  Court  at  Kensington  this  First  day  of  July, 
IT.")  I,  in  the  twenty-eighth  year  of  our  Peign. 

By  Jlis  i\Iajesty"s  command, 

(Sgd.)  T.   UoHI.NSOX. 


M.WDAMCS    Vini    CH,  J    li(iL(Jlli;i{,  SliICOV!)    COMMISSION'    FIIOM 

(iKolUJF.    HI. 


(ieorge  R.  ' 

Trusty  and  Well-beloved  We  greet  you  well.  AVhereas 
we  have  taken  into  Our  Royal  Consideration  tlie  Loyalty, 
Integrity  and  Ability  of  Our  Trusty  and  Well-beloved  Jona- 
tluui  Belcher,  i'lstpiire,  We  have  ihougiit  lit  hereby  to  author- 
ize' and  require  you  forthwith  to  cause  Letters  Patent  to  be 
{tassed  under  Our  Scj-.l  of  Our  Province  of  Nova  Scotia  in 
America,  for  constituting  and  appointing  him,  the  said 
Jonathan  Pelcher.  Our  Chief  Justice  of  ami  in  Our  Province 
oi  Nova  Scotia;  To  have,  hold,  v-xercise  ami  enjoy  the  said 
Ollice  unto  him,  the  said  Jonathan  Pclcher,  for  aiul  durin<' 
our  pleasure,  and  his  Residence  within  our  said  Province, 
titgether  with  all  and  singular  the  Wights,  Profits,  Privileges 
and  Emoluments  uiilo  the  siid  Place  belonging,  in  as  full 
and  amjile  nuinner  as  he  tiie  said  Jonathan   Ikdchci;,  or  any 
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otluM"  ptM'son  liavo  liorotofnrc  hold  and  oiijoyed,  or  of  right 
oufjrht  to  have  held  and  onjovcd  llic  same,  witii  I'idl  Power 
and  Authority  to  hold  the  Siii)ronio  Courts  of  -ludicaturo  at 
sucli  I'lacos  and  Tinu's  as  tlu'  sanio  may  and  oufiht  to  hi'  held 
within  our  said  Province,  and  you  arc  to  cause  to  be  inserted 
in  the  said  [.otters  Patent  a  Chiuso  for  levokinji'  and  deter- 
mining the  last  Letters  Patent  \\horol)y  the  said  Jonathan 
Belcher  was  constituted  Chiol'  Justice  of  Our  said  rrovince 
of  Nova  Scotia.  And  for  so  doinp;  this  shall  he  your  warrant 
and  so  wo  bid  you  farewell,  (iiven  at  Our  Court  at  St. 
James's,  the  Fourteenth  day  of  April,  ITdl,  in  the  first  year 
of  Our  IJoign. 

By  His  ^Majesty's  command, 

(S.ird.)         W.  Pnr. 

This  is  a  convenient  place  to  draw  attention  to  the  fact 
that  the  commissions  to  our  early  Judges  were,  as  in  the  case 
of  Chief  Justice  JJelcher,  '"during  pleasure  only,"  that  is  to 
say,  during  the  pleasure  of  the  Crown,  by  whose  authority 
alone  they  were  removable.  This  condition  of  affairs  was 
changed  in  IS-li),  when  a  bill  was  brought  into  the  House  of 
Assembly  by  '  icli  the  Judges  were  to  be  appointed  "'  during 
good  conduct,"  •' quamdiu  so  bene  gesserit"  in  legal  phrase- 
ology, and  only  removable  on  the  joint  address  of  the  two 
Houses  of  the  J.egislaturo.  The  reason  assigned  for  this 
change  was  to  make  the  Judges  quite  independent  of  all  in- 
tluences,  whether  of  the  Crown,  or  from  any  other  source. 
Strange  to  say  this  change  was  bitterly  opjjosed  by  so  eminent 
a  lawyer  and  Judge  as  the  late  Mr.  Justice  Johnston,  but  I 
rather  suspect  his  op])osition  was  due  to  another  result  of 
the  law  which  henceforth  left  judicial  appointments  in  the 
hands  of  the  Provincial  ({overntnent  without  reference  to  the 
Tin])erial  authorities.  This  T  gather  from  expressions  used 
in  the  course  of  the  debate  on  the  subject,  ^fy  im])ression 
is  confirmed  by  the  fact  that  the  late  ^Fr.  Justice  Dodd  ap- 
pears to  have  been  the  last  Jndge  of  the  Supremo  Court  who 
was  appointed  in  consequence  of  a  mandamus  from  the  home 
authorities.     Tie  was  ai»)»ointed   ITth    "^^areh.    IS-IO.  against 
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tlic  wish  of  the  IVovincial  (iovcrnnicnt,  loinposod  of  IIowo, 
Youiif;  and  otlicrs.  Tlu-  i)rovioiis  (lovorninent,  of  which 
Jiulj-i"  l)o(hl  was  a  monihor.  l\a(l  rosijincd  the  Fohruary  heforc, 
and  had  evidently  reconiniended  Dodd  for  the  vacant  Judge- 
tliip.  Now,  although  the  Act  fh-st  referred  to  iiassed  at  this 
session,  it  is  not  incorporated  in  the  Acts  for  the  year  181i), 
and  1  conclude  that  the  Home  (iovernnient  had  not  at  that 
time  assented  to  it.  This  is  proved  l)y  the  fact  tlwit  the  late 
^fr.  Justice  DesIUirres'  eonnnission,  dated  November  14th, 
18-l!»,  was  in  exactly  the  same  terms  as  those  of  the  former 
Judges,  although  he  was  api)ointed  by  the  Provincial  Gov- 
ernment. 

Another  noticeable  change  was  made,  that  is  to  say  up  to 
the  reign  of  (ieorge  HI.  the  Judges,  both  in  England  and  her 
colonies,  on  the  death  of  the  reigning  sovereign  required 
)ie\v  coiumissions.  This  is  the  reason  why  Chief  Justice 
Ikdcher  held  two  commissions.  An  Act  was  passed  early  in 
the  reign  of  (ieorge  111.,  which  declared  that  the  olhce  of 
a  Judge  should  not  be  vacated  on  the  demise  of  the  sovereign, 
and,  1  presume,  applied  to  colonial  api)ointments,  thus  plac- 
ing the  Judges  in  a  perfectly  independent  position,  the  same 
as  occujjied  at  the  present  day,  when  they  are  irremovable 
except  by  a  vote  of  the  two  Houses  of  Parliament. 


MANDA.MLS    F()l{    JollV     l-IONION  S     CoM.MI.SHKJN     AS    I'UOVO.ST 

MAUSIfALL. 

Cieorgo  R.  !       '  '      ;; 

Trusty  and  \Vell-l)eloved,  We  greet  you  well.  Whereas 
We  have  taken  into  Our  Royal  Consideration  the  Loyalty, 
Integrity  and  Ability  of  Our  Trusty  and  W^ell-beloved  John 
I'enton,  Ksquire,  We  have  thouglit  fit  hereby  to  authorize 
and  re(iuire  you  forthwith  to  cause  Letters  Patent  to  1;e 
l)assed  under  the  Seal  of  Our  Province  of  Nova  Scotia,  con- 
stituting and  apjiointing  him  the  said  John  Fenton,  Provost 
ifarshall  of  and  in  Our  said  Province;  To  have,  hold,  exer- 
cise and  enjoy  the  said  Othce  or  Place  imto  him  the  said 
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John  Fonton,  by  hiinsolf  or  his  sufficient  Deputy  or  Depu- 
ties (for  whom  lie  sliall  l)c  ans\vera])]e)  for  and  durino-  Our 
pleasure,  and  his  Residence  within  our  said  Province,  to- 
gether with  all  and  singular  the  Rights,  Salaries,  Allowances, 
Fees,  Profits,  Privileges  and  lOuioluments  thereunto  belong- 
ing or  appertaining,  in  as  full  and  ample  manner  as  any 
other  Person  liath  heretofore  held  and  enjoyed,  or  of  Right 
ought  to  have  held  and  enjoyed  the  same.  And  for  so  doing 
this  shall  be  your  Warrant.  And  so  wo  bid  you  farewell. 
Given  at  our  Court  at  St.  James's  the  Seventeenth  day  of 
March,  1772,  in  the  Twelfth  Year  of  Our  Reign. 

By  His  Majesty's  command, 

(Sgd.)  Hll.LSBOIUJUGH. 


MANDAMUS    Foil    JAMES    MOXK's    COMMISSION    AS    SOLICl'lOK- 

(iLNKUAL. 

George  R. 

Trusty  and  Well-beloved,  We  greet  you  well.  Whereas 
We  have  taken  into  Our  Royal  Consideration  the  Loyalty, 
Integrity  and  Ability  of  Our  Trusty  and  Well-beloved  James 
Monk,  Esquire,  We  have  thought  fit  hereby,  to  authorize  and 
require  you  forthwith  to  cause  Letters  Patent  to  be  passed 
under  the  Seal  of  Our  Province  of  Nova  Scqtia,  constituting 
and  appointing  him  the  said  James  Monk,  Our  Solicitor- 
General  of  and  in  Our  said  Province;  To  have,  hold,  exer- 
cise and  enjoy  the  said  office  unto  him  the  said  James  Monk, 
during  Our  Pleasure,  together  with  all  and  singular  the 
Rights,  Fees,  Profits,  Privileges  and  Advantages  thereunto 
belonging,  or  appertaining,  in  as  full  and  ample  manner  as 
any  Solicitor-General  of  Our  said  Province  hath  heretofore 
held  and  enjoyed,  or  of  Right  ought  to  have  held  and  enjoyed 
the  same.  And  you  are  to  cause  to  be  inserted  in  the  said 
Letters  Patent  a  Clause  or  Proviso  obliging  the  said  James 
Monk  to  actual  Residence  within  our  said  Province,  and  to 
execute  the  said  Office  in  his  own  Person,  except  in  case  of 
sickness  or  incapacity,  and  with  all  such  other  clauses  and 
Provisos  as  are  requisite  and  necessary  in  this  Behalf.     And 
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J'or  .so  doiiifi;  tliis  shall  ho  your  Wiirrivnt.  And  .so  wo  biil  you 
farewell.  Given  at  our  Court  at  St.  Jamos's  the  thirty-firsl 
day  of  July,  1772,  in  the  Twelfth  Year  of  our  lleign. 

By  His  Majesty's  command, 

(8crd.)  HiJ.L.SHOHOUOH. 


MANDAMUS    FOU    HICHAUU   JOHN    UNIACKES    COMMiS.SlON    AS 
SOLICITOU-UENEUAL. 

George  R. 

Trusty  and  Wellbclovod,  We  greet  you  well.  Whereas 
We  have  taken  into  Our  Koyal  Consideration  the  Loyalty, 
Integrity  and  Ability  of  Our  Trusty  and  WoUbelovod  Eichard 
John  I'niacko,  Ksquire,  We  have  thought  fit  hereby  to 
authorize  and  require  you  forthwith  to  cause  Letters  Patent 
to  he  passed  under  the  Seal  of  our  Province  of  Xova  Scotia, 
constituting  and  appointing  him  the  said  Itichard  John 
L'niacke  Our  Solicitor-General  of  and  in  Our  said  Province 
in  I  lie  room  of  liichard  Gibbons,  Esquire,  whom  we  have 
appointed  our  Attorney-General  of  Our  said  Province;  To 
have,  hold,  exercise  and  enjoy  the  said  Ollice  unto  him  the 
said  liichard  John  l'niacke  during  Our  Pleasure,  together 
with  all  and  singular  the  Eights,  Fees,  Profits,  Privileges 
and  Advantages  thereunto  belonging  or  appertai»ing  in  aa 
full  and  ample  manner  as  any  Solicitor-General  of  Our  said 
Province  hath  hereto  held  and  enjoyed,  or  of  Eight  ought 
to  have  held  and  enjoyed  the  same.  And  you  arc  to  cause 
to  be  inserted  in  the  said  Ijotters  Patent  a  clause  or  proviso 
obliging  the  said  Jiichard  John  l'niacke  to  actual  residence 
within  our  said  Province,  and  to  execute  the  said  olHce  in  his 
own  Person,  except  in  case  of  sickness  or  incapacity,  and  with 
all  such  other  clauses  and  provisos  as  are  requisite  and  neces- 
sary in  this  behalf.  And  for  so  doing  this  shall  be  you  War- 
rant. And  so  we  bid  you  farewell.  Given  at  our  Court  at 
St.  James's  the  Twenty-eighth  day  of  February,  1782.  in  the 
Twenty-second  year  of  Our  Eeign. 

By  His  Majesty's  Command. 

(Sgd.)         W.  Ef.Lis. 
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MANDAMUS   FOR   WILLIAM   THOMSON  S   COMMISSION   AS 
PROTHONOTARY. 

George  R. 

Right  Trusty  and  Wellbeloved,  We  greet  you  well. 
Whereas  we  have  taken  into  Our  Royal  Consideration  the 
Loyalty,  Integrity  and  Ability  of  Our  Trusty  and  Well- 
beloved  William  Thomson,  Esqr.  We  have  thought  fit  here- 
by to  authorize  and  require  you  forthwith  to  cause  Letters 
Patent  to  he  passed  under  Our  Seal  of  that  Our  Province  of 
Nova  Scotia,  constituting  and  appointing  him  the  said  Wil- 
liam Thomson,  Prothonotary  and  Clerk  of  the  Crown  in  our 
said  Province,  to  have,  hold,  exercise  and  enjoy  the  said 
office  during  our  Pleasure  and  his  Residence  within  Our  said 
Province  witli  all  and  singular  the  Rights.  Salaries.  Fees, 
Profits,  Privileges  and  Emoluments  thereunto  belondng  or 
appertaining,  and  for  so  doing  this  shall  be  your  Warrant. 
And  so  we  hid  you  farewell,  divcn  at  Our  Court  at  St. 
James's  the  Sixth  day  of  October,  1780,  in  the  Twenty-sixth 
year  of  Our  Reign. 

By  His  Majesty's  Command. 

(Sgd.)        Sydney. 

As  this  concludes  that  part  of  my  subject  relating  to  the 
ostal)lishment  of  the  early  common  law  courts  in  this  Pro- 
vince, culminating  in  the  constitutiou  of  the  Supreme  Court 
with  Chief  Justice  Belcher  at  its  head,  it  is  a  fitting  place 
to  make  some  reference  to  that  eminent  Judge.  Tn  the 
archives  :Mr.  Aikins  in  a  note  gives  the  following  brief  bio- 
graphical sketch. 

'Monathan  Belcher  was  a  second  son  <>f  Governor  Bel- 
cher of  ^rassachusetts.  He  graduated  at  Harvard,  Cam- 
bridge, and  was  educated  for  the  profession  of  the  law.  He 
afterwards  went  to  England  to  complete  his  -tidies,  wlum 
he  becanie  a  member  of  the  Society  of  th-  :\liddle  Teui])lo. 
Tie  received  the  appointment  of  Cliief  Justice  of  Xova  Scotii 
in  1751.  Soon  after  assuming  that  otVice.  he  urged  uj.on 
the  (Jovernment  the  necessity  of  calling  a  repre.-enti.tive 
assembly,  being  of  opinion  that  the  Governor  and  Conned 
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under  the  Governor's  commission  and  instruclions  did  not 
possess  the  power  of  levying  taxes.  The  earliest  enactments 
of  the  Legislature  which  form  the  groundwork  of  the  Statute 
liaw  of  Nova  Scotia  were  prepared  by  liim.  Chief  Justice 
Belcher  was  President  of  Council,  and  administered  the 
government  of  the  Province  on  the  death  of  Governor  Law- 
rence in  October,  1760.  He  died  in  Halifax,  177(5,  aged  65, 
leaving  a  son  and  daughter.  The  House  of  Assembly  allowed 
•I  pension  to  his  daughter  until  her  marriage.  His  son,  the 
Hon.  Andrew  liolcher.  was  for  several  yenrs  a  member  of  the 
Council.  He  was  father  of  Vico-Admiral  Sir  Edward  Bel- 
cher, distinguished  for  his  nautical  surveys  on  the  Coast  of 
Africa  and  the  Arctic  seas.  Sir  Kdward  was  born  at  Halifax 
nnd  educated  at  the  old  (Jrammar  School  on  Barrington 
Street  "uder  the  Rev.  George  Wright." 

It  may  bo  interesting  to  add  the  following  description 
from  ^Murdoch's  History  of  the  inaugural  proceedings  on 
Chief  .Tustico  Belcher's  first  presiding  in  the  Court:  "On 
^fonday,  14ih  0-toiior,  Jouathan  Belcher,  the  newly  ap- 
jiointed  Chief  Justice  of  the  Province,  was  (by  H.  M.  Man- 
damus) sworn  in  as  a  member  of  the  Council,  after  which 
tlie  Council  adjourned  to  the  Court  House,  where  after  pro- 
clamation made  for  silence,  the  King's  commission  appoint- 
ing Charles  Lawrence  Lieutenant-Governor  was  read  in  pub- 
lic. He  was  sworn  in  and  took  the  chair.  The  Council  ad- 
dressed him  in  congratulation,  and  he  made  a  suitable  reply. 
A  commission  by  letters  patent  for  the  Chief  Justice  was 
prejiared,  and  on  the  21st  October  (^londay)  it  was  read  in 
Council,  and  the  Chief  Justice  took  the  usual  oaths  of  office. 
On  the  first  day  of  Alichaelmas  term  the  Chief  Justice  walked 
in  ]irocession  from  the  Governor's  house  to  the  Pontac — a 
tavern.  He  was  accompanied  by  the  Lt. -Governor  Law- 
rence, the  members  of  the  Council,  and  the  gentlemen  of 
the  bar  in  their  robes.  They  were  jjreceded  by  the  Provost 
^larshal,  the  Judges'  ti|)stalf  and  the  civil  olTicers.  At  the 
long  room  of  the  Pontac  an  elegant  breakfast  was  ])rovidcd. 
The  Chief  Justice  in  his  scarlet  robe  was  there  received  and 
coiuplimented  in  the  '  ])olitest  nuinner '  by  a  great  number 
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of  gentlemen  and  ladies  and  officers  of  the  army.  Breakfast 
being  over,  they  proceeded  with  the  commission  carried  be- 
fore them  to  the  church  (St.  Paul's),  where  the  Rev.  Mr. 
lireynton  preached  from  this  text:  "  I  am  one  of  these  that  are 
peaceable  and  faithful  in  Israel."  A  suitable  anthem  was 
sung.  After  this  they  proceeded  to  the  Court  House,  hand- 
somely fitted  up  for  the  occasion.  The  Chief  Justice  took 
his  seat  under  n  canoi)y  with  the  Lieutenant-Governor  on  his 
right  hand.  The  Clerk  of  the  Crown  then  presented  the 
commission  to  Mr.  Belcher,  which  he  returned.  Proclama- 
tion for  silence  was  made;  Belcher  gave  some  directions  for 
the  conduct  of  i)ractitioners;  the  grand  jurymen  were  sworn 
and  the  Chief  Justice  delivered  his  charge  to  them.  After 
this  the  Court  adjourned,  and  his  Honour  the  Chief  Justice, 
accompanied  and  attended  as  before,  went  back  to  the  Gov- 
ernor's house.  Such  was  the  first  opening  of  the  Supreme 
Court  of  Xova  Scotia." 

This  very  graphic  description  recalls  to  us  the  dignity 
and  solemnity  with  which  our  ancestors  surrounded  the  Courts 
of  Justice,  still  jireserved  in  England,  and  it  is  not  clear  that 
we  in  this  country  have  gained  anything  in  throwing  aside 
many  of  the  outward  forms  and  ceremonies,  so  impressive 
on  such  occasions.  When  the  Judges  of  His  ^lajesty's  Su- 
preme Court  ceased  to  wear  the  scarlet  robe,  and  Judges  and 
barristers  alike  cast  aside  the  wig,  I  have  not  been  able  to 
ascertain.  That  they  continued  to  do  so  at  the  end  of  the 
last  century  is  evident  from  the  portraits  of  Chief  Justice 
Strange  and  Chief  Justice  Blowers,  both  of  which  formerly 
adorned  the  Legislative  Council  Chamber,  and  now  the  por- 
trait of  the  latter,  I  regret  to  say,  is  hidden  away  in  one  of 
the  ante  rooms  of  the  House  of  Assembly.  Since  writing 
this,  in  conversation  with  Senator  Dickey,  the  senior  member 
of  the  Bar  in  this  Province,  I  learn  that  when  he  first  com- 
menced i)ractice  in  1834  the  Judges  then  wore  their  wigs  in 
Court,  but  not  the  barristers. 

Tn  these  observations  I  have,  to  some  extent,  wandered 
from  my  text.  Having  traced  step  by  stej)  the  erection  and 
constitution  of  the  General,  County  and  Inferior  Courts,  I 
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must  not  omit  to  state  that  Cornwallis  anil  his  council  at 
the  panic  time  instituted  the  Court  of  General  Sessions,  stated 
hy  Ilalihurton  to  have  been  similar  in  its  nature,  and  con- 
formable in  its  practice  to  Courts  of  the  same  name  in 
Kn{;;Iand. 

This  Court  was  composed  of  the  Justices  of  the  County 
Court,  and  afterwards  of  the  Inferior  Court  of  Common 
Pleas,  associated  with  all  Justices  of  the  Peace.  It  has  not 
been  nuide  very  clear  to  me  exactly  to  what  extent  they  ex- 
ercised jurisdiction  in  civil  and  criminal  matters,  and  it  seems 
))rol)able  that  their  functions  were  chiefly  discharjied  in  pro- 
viding local  regulations  for  the  town,  although  doubtless 
some  matters  of  a  judicial  nature  were  heard  before  them. 

Ilalihurton  in  his  brief  account  of  our  Courts,  Vol.  I., 
p.  164,  says,  "  That  in  the  year  1752,  in  consequence  of  many 
difficulties  having  arisen  from  the  practice  of  the  County 
Court,  it  was  abolished,  and  a  Court  of  Common  Pleas  erected 
in  its  ))lace  upon  tlie  plan  of  the  Inferior  Court  of  Common 
Pleas  in  New  England.  This  Court  sat  four  times  a  year, 
and  the  Judges  were  selected  from  among  those  who  had 
presided  in  the  County  Court.  Similar  inconveniences 
having  arisen  from  the  peculiar  construction  of  the  General 
Court,  His  Majesty  in  the  year  175-1  appointed  Jonathan 
Belcher,  Esq.,  Chief  Justice  of  Nova  Scotia,  and  a  new  judi- 
ciary was  erected  in  the  place  of  the  General  Court,  styled. 
The  Su])reme  Court,  Court  of  Assize,  and  General  Jail  De- 
livery, in  which  the  Chief  Justice  was  sole  Judge,  but  the 
new  Court  assumed  no  other  ])owers  or  jurisdiction  than  what 
had  till  then  been  exercised  by  the  GcHcral  Court." 

In  a  note  he  further  informs  us,  "  The  practice  in  the 
Supreme  and  Inferior  Courts  continued  the  same  untfl  the 
convention  of  the  House  of  Assembly  in  1758,  when  the  prac- 
tice of  tlie  Common  Pleas  was  changed  by  a  temporary  Act 
of  Eegislation  and  a  new  mode  prescribed  compounded  partly 
from  the  |)ractice  of  Massachusetts,  and  partly  from  the  ])rac- 
tice  of  England.  I'pon  the  expulsion  of  the  neutral  Erench, 
tnul  the  introduction  of  the  new  inhabitants  as  settlers,  new 


of  Judmiturc  in  Nova  ticoiia. 


47 


coiintifcs  wore  orootcd.  and  the  Courts  of  roininon  Plens  be- 
oniuo  mviltiplicd.  Tims  constitntod,  tlio  fourts  continncd  and 
jmiolicod  until  ITdl,  when  a  cliangc  took  place  in  tlu>  Su- 
l)ronio  Court.  Upon  an  address  of  the  House,  Oovernor  Wil- 
mot  added  two  assistant  judges,  and  appointed  two  iTicmbers 
of  Council  to  fill  these  situations.  The  powers  granted  to 
the  assistant  Judges  by  these  commissioas  (which  were 
drafted  by  the  Chief  Justice)  were  so  quali'^'ed  and  limited 
that  the  intent  of  the  Assembly  was  altogether  frustrated — 
not  having  power  to  try  a  case  but  in  conjunction  with  the 
Chief  Ju.stice,  or  even  to  open  or  adjourn  the  Court  without 
his  presence  and  concurrence." 

With  the  arrival  of  Chief  Justice  Belcher  commenced  a 
new  era  in  our  Judicial  annals.  Hitherto  no  one  pretending 
to  the  necessary  qualifications  of  a  Judge  had  presided  in 
the  Courts.  Belcher  was  a  man  of  good  ability,  good  educa- 
tion, of  experience  in  legal  proceedings,  and  of  a  vigorous 
and  determined  character.  This  is  evidenced  by  the  reforms 
and  improvements  he  undertook  and  carried  out  until  the 
first  Assembly  was  called  in  1758.  Cornwallis'  commission 
authorized  the  summoning  of  an  a.s.sembly  chosen  by  the  peo- 
ple, but  in  the  then  state  of  the  province  it  could  not  be 
carried  into  effect.  Five  years  and  more  had  elapsed  before 
Belcher  rame  and  the  condition  of  affairs  had  considerably 
changed.  He,  it  appears,  had  doubts  as  to  the  validity  of  at 
leiast  some  of  the  Acts  and  regulations  of  the  Covernor-in- 
Council,  and  pressed  strongly  for  the  calling  of  an  elected 
assembly.  The  subject  was  considered  in  Council  and  he  drew 
up  a  scheme  for  the  election  of  members  in  the  different 
inhabitated  districts  of  the  province.  It  was  submitted  and 
discussed  at  great  length,  and  finally  adopted  after  per- 
emptory instructions  from  England  came  to  call  the  assembly. 
The  Attorney  and  Solicitor-General  of  England,  Murray  and 
Lloyd,  gave  their  opinion,  "  that  the  Governor  and  Council 
alone  are  not  authorised  under  his  commission  and  the  royal 
instructions  to  make  laws.  Till  there  can  be  an  assembly,  his 
Majesty  has  ordered  the  Government  of  the  infant  colony  to 
be  pursuant  to  his  commission  and  royal  instructions,  and 
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such  further  directions  iis  lie  should  j^ive  under  his  si^ii 
ni.inual.  or  hv  order  in  Council," 

The  Lords  (;{  Trade  appenr  to  have  ))een  much  conoorned 
over  this  matter,  and  I  tind  amon^r  their  despntches  to  tho 
Governor,  dated  ^fay  7th.  ITT).'),  the  following  reference  to 
the  subject:  "As  the  validity  of  the  laws  enacted  ])y  tho 
Governor  and  Council  or  the  authority  of  those  acting  under 
them  does  not  a])pear  to  have  lieen  hitherto  (juestioned,  it 
is  of  the  greatest  conseciucnce  to  the  ])encc  and  welfare  of  tho 
Province  that  the  opinion  of  Ilis  Majesty's  attorney  and 
Solicitor-General  should  not  he  made  ])ublic  until  an  As- 
sembly can  be  convened,  and  an  indemnification  ]>assed  for 
such  acts  as  have  been  done  under  laws  enacted  without  any 
proper  authority.'*  This  suggestion,  as  will  subsequently  ap- 
]icar,  was  carried  out,  and  no  doubt  the  perilous  position  in 
which  tho  Governor  and  Council  and  tho  officers  acting 
under  them  found  themselves  hastened  the  measure  for  call- 
ing the  Assembly. 

On  Monday,  January  3,  1757,  the  necessary  resolutions 
for  the  ])urpose  were  passed  in  Council.  On  Monday,  October 
2,  1758,  the  newly  elected  members  met  at  the  Court  House, 
10  in  number,  and  were  sworn  in.  They  elected  Robert 
Sanderson  their  speaker;  the  Governor-in-Council  consti^ 
tuted  the  other  House,  and  the  two  the  civil  Legislature  of 
the  Protince.  Thus  came  into  existence  the  only  body  which 
henceforth  could  make  laws  for  the  Province. 

The  hand  of  Belcher  is  plainly  visible  in  the  early  legisla- 
tion of  the  province.  The  late  Dr.  Aikins  informed  me  that 
it  was  he  who  arranged  and  revised  the  laws  which  appear  in 
our  first  Statute  book,  as  appears  by  the  copious  notes  and 
memoranda  in  his  handwriting  in  tho  copy  of  tho  British 
Statutes  at  large  in  our  Law  Library.  He  adds,  what  may 
be  of  interest  to  the  Bar  Society,  that  many  of  the  books 
Avhich  formed  the  foundation  of  this  library  are  supposed  to 
have  been  originally  his  property. 

Mr.  Uniacke  in  his  compilation  of  the  Statutes  published 
in  1805  says:  "Finding  that  an  edition  of  the  Acts  of  the 
Province  up  to  the  sixth  year  of  his  present  Majesty's  reign 
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(deorgo  Fir.)  wns  puhlisliod  l)y  the  Into  Cliiof  Justice"  Mcl- 
clier  with  notes  oi"  law  cases  and  marginal  rcfcrciuos  to  IJrilish 
Acts  of  imrliflnicnt,  I  considered  it  proper  to  repiihlish  the 
same  notes  and  references  in  this  work,  not  only  as  a  mark 
of  respect  to  the  high  and  learned  character  of  Mr.  Belcher, 
who  was  the  first  Chief  Justice  of  the  ])rovince,  hut  also  as 
alfording  the  people  of  the  Province  a  convincing  ])roof  that 
our  predecessors  anxiously  endeavoured,  as  nearly  as  local 
circumstances  would  permit,  to  copy  the  laws  of  the  mother 
country,  and  to  form  our  estahlishmcnt  agrcea1)ly  to  the 
British  constitution." 

We  must  now  turn  our  attention  to  the  Jour- 
nals of  the  House  of  Assem})ly  and  to  the  Statutes  of 
the  Province,  and  follow  the  course  of  legislation  as  regards 
the  courts.  One  of  their  first  acts  was  on  October  !5rd,  to 
pass  a  resolution  requesting  the  Oovernor  that  all  the  resolu- 
tions of  His  j\rajesty's  Governor  and  Coimcil  heretofore  made 
and  passed,  may  he  laid  hefore  the  TTouse,  and  also  the  col- 
lection of  the  English  Statutes.  The  Oovernor  having  com- 
plied with  their  request,  a  committee  was  appointed,  Octobei 
5th,  to  inspect  and  examine  the  resolutions  of  the  (Jovernor 
and  Council  and  report  to  the  House  which  of  them  ought 
to  have  the  force  of  law.  This  report  was  adopted,  and  it 
was  decided  to  incorporate  the  same  in  one  General  Act. 

October  9th  they  voted  that  a  Bill  be  passed  for  confirming 
the  past  practice  of  the  Courts  of  Judicature  and  estaldishing 
their  practice  for  the  future,  and  on  Octoljer  11th  an  Act 
was  passed,  32  George  IT.  chap.  27,  entitled  "  An  Act  for 
confirming  the  past  proceedings  of  the  Courts  Judicature, 
and  for  regulating  the  further  proceedings  of  the  same.  "  Bo 
it  enacted:  That  His  ^Majesty's  Supreme  Conrt,  Court  of 
Assize  and  General  Gaol  Delivery  shall  be  held,  and  kept  at 
the  usual  times  and  places  (that  is  to  say)  on  the  last  Tues- 
day in  the  month  of  October  and  on  the  last  Tuesday  in  the 
month  of  April  in  every  year  in  the  town  of  Halifax,  and  that 
a  Court  of  General  Sessions  of  the  Peace  shall  be  held  quar- 
terly, as  usual,  in  every  year  in  the  said  town,  that  is  to  say, 
on  the  first  Tuesday  in  the  months  of  December,  March,  June 
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riiitl  S('|)t<'iiilK'r.  and  tlmt  llif  InlVrinr  ('(nirt  of  ('nmmon 
IMcus  sliiill  Itc  held  lis  iisiiiil  (ni  siidi  lirst  'riicsday  in  said 
niontlis  ol"  DcccinlxT.  Miirdi,  .hint'  ami  Scptcnihcr."  Tho 
Inst  clauses  ratified  and  eonlirnied  nil  proceedings  to  date. 

At  tlie  same  session  another  act  was  imsscd.  entitled  ''  An 
Act  for  conllrmin;.''  tlie  past  proeeedintfs  of  tlie  Court  of 
.liidiiatiire.  and  for  n'^rnlatin^'  tlie  fiirllier  [)roceedin<is 
the  same."  and  llien  anotlier  entitled  "  An  Act  in  addition 
and  in  further  explanation  of  the  last  Act/"  which  completed 
the  legislation  directly  hearing  on  the  status  of  the  Courts 
and  their  prctceedings.  Thus  was  ratified  and  ]>laccd  on  a 
gniind  an<l  legal  footing  all  that  had  been  done  in  our  Courts 
lip  to  this  time. 

In  the  f<tli(i\\iiig  sessions  Acts  were  passed  dealing  with 
many  siiltjects.  dver  which  jurisdiction  was  conferred  upon 
tile  Courts.  l)iit  none  intimately  associated  with  the  ])resont 
subject  until  the  year  ITtlH,  when  the  House  of  Assembly 
represented  to  the  (iovernor-in-Council  the  desirability  of 
having  two  nu)re  Judges  in  the  Suprenui  Court  associated 
with  the  Chief  ilustice,  among  other  reasons,  saying,  ''As 
is  cdiiceived  His  Majesty's  snl)jects  ought  not  to  rest  satisi 
with  tile  judgment  of  one  person  only,  and   further  thai  . 

important  a  Court  should  not  consist  of  one  man  however 
capalile  and  npright." 

On  the  2'.ind  .lune.  ITOt,  the  Council  advised  that  two 
assistant  Judges  of  the  Supreme  Co)irt  bo  appointed  in  ac- 
cordance with  the  address  of  the  lloiise  of  Assemidy,  and 
on  July  i;Uh,  1704,  the  Lords  of  Trade  answered  the  applica- 
tion of  the  House  of  Assembly  that  two  assistant  Judges  will 
he  ai)pointed  so  soon  as  they  made  provision  for  payment  (d" 
their  salaries.  This  was  done,  and  in  ITOl  the  Hon.  John 
Collier  and  Charles  Morris  were  apjiointed  assistant  Justices 
of  the  Supreme  Court.  On  the  '^Oth  Ajiril,  17(59,  the  Hon. 
John  l)u])ort  succeeded  Collier,  and  on  the  '^4th  INFay,  1770, 
the  lion.  Isajic  I)escham])s  succeeded  Dnport,  who  was  ap- 
Chief  Justice  of  1\  K.  Isl 


point 


>land  (or  then  known  as  Is- 


land of  St.  John).     I  do  not  follow  the  list  of 
Judges,  which  can  be  easily  traced. 
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Tlip  next  Acl  of  iinporlanro  nfTi'cliiifr  ilio  Courts  wna 
passed  in  llic  session  of  17(1S.  liy  S  &  !>  (icorjje  TIT,,  ciip.  T). 
an  Act  WHS  piissed  iiiifliori/in;f  four  terms  of  the  Siiprenio 
f'onrt  to  he  liolden  ill  Iliilifnx,  flint  is  to  say,  on  tiie  first 
Tuesdays  of  , January.  April.  July  and  Oetohrr  in  eacli 
year.  'IMie  reason  assi^nied  in  the  recital  was  the  lontr 
and  injurious  detention  of  prisoners  awaitinfr  their  trial  for 
crimes  alle;.'ed  a<r)iinst  them  and  fherehy  **  weaken  in  <z  the 
force  and  terror  of  the  law,  and  also  the  delay  in  hearin,!,'  and 
determining-  causes  of  jiroperty  in  said  Court." 

Cp  to  this  time,  in  fact  until  K7I,  the  Supremo  Court 
only  held  its  sittinjrs  or  terms  at  Halifax.  There  wore  no 
terms  in  any  of  the  counties,  or  districts,  at  tluit  time  laid 
ofT.  Mefore  this,  terms  for  the  sitting's  of  the  Inferior  Court 
of  Common  Pleas  had  heen  jirovided  hy  statnte  in  a  numher 
of  places.  It  is  a  matter  of  interest  and  some  importance  to 
find  out  how  and  in  what  way  the  Circuits  of  the  Judjics  of 
the  Supreme  Court  were  first  arran<red,  and  under  what 
nuthority  the  dilTerent  dudfies  held  Courts  of  Assize  an(H 
Ceneral  (laol  delivery  in  the  various  eountie«.  The  .Tud<:es 
do  not  in  this  Province,  as  ii>  England  and  in  some  of  the 
other  Provinces,  receive  special  comhiissinns  for  that  ])iir- 
pose,  and,  so  far  as  I  can  ascertain  'Iktc  nc  er  were  any 
commissions  for  that  ohject  issued  in  the  Province.  I  can 
find  none  in  the  Records  i)rcsorved  in  the  archives,  nor  were 
any  orders  in  (\iuncil  passed  ;j;ranting  them. 

Suhsequent  research  leads  me  to  (pialify  this  statement  ti> 
some  extent.  I  do  find  in  the  earlier  records  of  the  Council 
that  commissions  for  holding  Courts  of  assize  and  ireneral  gaol 
delivery  were  directed  to  lie  issiu'd,  hut  such  commissions 
apparently  ceased  after  the  first  Legislature  was  convened, 
except  in  some  special  cases  to  which  allusion  will  i»e  .uade 
hereafter. 

The  authority  titider  which  the  .Iiidgcs  act  is  hased  on  the 
Statutes  passed  at  dilTerent  periods  as  they  hccame  necessary, 
fixing  the  times  and  places  at  which  sittings  of  the  Court  for 
the  discharge  of  civil  and  criminal  business  were  to  he  held. 
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The  first  was  enacted  in  the  year  1774,  11  &  15  George 
III.  cap.  (),  entitled,  "  An  Act  in  addition  to  and  in  amend- 
ment of  an  Act  made  in  the  eighth  year  of  Hi.s  present 
Majesty's  reign  entitled  An  Act  for  establishing  the  times  of 
holding  the  Supreme  Court." 

As  the  recital  in  this  Act  is  valual)le  from  an  historic 
point  of  view,  I  give  it  in  full: 

"  Whereas  many  and  great  inconveniences  have  arisen, 
and  daily  do  arise  for  want  of  a  more  speedy  and  full  admin-, 
istration  of  Justice  in  the  several  counties  in  this  province; 
that  uiary  suitors  living  and  residing  therein  do  sue  and 
})rosecute  their  actions  and  causes  of  comi)laint  in  the  Su- 
preme Court  at  present  held  only  at  Halifax,  and  that  their 
being  obliged  to  come  from  a  great  distance  themselves,  and 
bringing  their  witnesses  is  very  detrimcnlai,  as  well  as  ex- 
l)ensive  to  them,  and  great  injury  is  thereby  done  to  indi- 
viduals as  well  as  to  the  public  good  of  the  province;  And 
whereas  his  Majesty  has  been  pleased  to  grant  a  commission, 
and  appoint  a  Supreme  Court,  Court  of  Assize  and  General 
Delivery,  to  be  holdcn  in  and  through  the  province,  exorcis- 
ing the  powers  of  the  several  Courts  of  King's  Bench,  Com- 
mon Pleas,  and  Exchequer  in  Kngland,  and  that  the  holding 
of  said  Court  at  Certain  stated  times  in  such  counties  to 
which  there  is  communication  with  the  town  of  Halifax  by 
land,  will  greatly  contribute  to  the  security  of  the  right  of 
the  Crown  as  well  as  to  the  ease  and  welfare  of  His  Majesty's 
subjects  in  this  Province. 

lie  it  therefore  enacted  by  Governor,  Council  and  \s- 
sombly,  That  the  said  Supreme  Court  shall  from  and  after 
the  thirtieth  day  of  Se]itember  next  be  holden  in  the  several 
towns  and  counties  at  such  times  and  in  such  manner  as  a'-e 
liereafter  mentioned,  and  that  the  said  Supreme  Court  shall 
be,  and  is  hereby  empowered  to  proceed  at  the  several  sittings 
ill  ami  as  near  the  same  manner  as  hath  heretofore  been  u.^ed 
in  the  said  Court  sitting  at  Halifax,  and  that  tiie  several  laws 
of  this  ])rovince  respecting  jurors  shall  extend  and  be  con- 
strued to  extend  to  the  holding  of  the  said  Supreme  Court 
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at  the  said  several  times  and  places,  and  that  all  the  pro- 
ceedings, rules,  judgments  and  executions  of  the  said  Supremo 
Court  legally  had  made  and  done  in  and  at  their  sittings  and 
terms,  and  at  the  said  several  places,  shall  i.o  gond,  valid,  and 
elTectual  to  all  intents  and  purposes  whatsoever 

II.  And  wliereas  it  may  he  attended  with  inconvenience 
that  all  and  every  of  the  Judges  of  tlie  said  Supreme  Court 
should  be  present  at  the  several  sittings  of  the  said  Courts, 
Be  it  enacted  that  any  two  of  the  Judges  of  the  said  Court 
shall  l)e  sufficient  for  holding  the  same,  and  transacting  the 
business  thereof  at  all  and  every  of  the  times  and  jjlaces  here- 
after mentioned,  and  the  legal  proceedings  then  and  there 
had  shall  be  to  all  intents  and  purposes  whatsoever  as  good 
and  effectual  as  if  all  the  Judges  of  the  said  Court  were 
present. 

III.  Section  3  then  specifies  the  place*,  that  is  to  say, 
Halifax,  Ilorton  in  Kings  County,  at  Annapolis  and  at  Cum- 
berland in  the  county  of  Cuml)erland.  The  ])articular  time 
for  holding  the  terms  is  not  specified,  but  the  length  for  which 
the  Court  could  sit  was  limited  in  Halifax  to  l-l  days,  unle.-;s 
of  unavoidable  necessity,  when  it  might  ])e  continued  for 
six  days  longer;  in  the  other  places,  not  to  sit  longer  than 
five  days  from  the  opening  of  the  Court. 

This  statute  discloses  to  us  the  foundation  of  our  Circuit 
Courts,  and  the  reasons  for  their  constitution,  but  it  also 
discloses  two  other  facts  not  generally  known  at  the  present 
time  (1)  That  the  two  judges  of  the  Su])reme  Court  then 
))resided  at  every  sitting  of  the  Court  on  each  Circuit.  (2) 
That  the  Circuit  Courts  as  so  constituted  were  not  simply 
Courts  of  Nisi  I'rius  as  in  England,  but  were  invested  with 
all  the  powers  and  jurisdiction  of  the  M\  Court  sitting  at 
Halifax,  and  that  jurisdiction  continues  until  the  present 
aay  except  as  modified  l)y  subse(iuent  legislation  and  our 
rules  and  orders.  As  every  lawyer  knows,  this  is  a  matter 
of  great  imixirtance  in  tlie  administration  of  justice. 

There  was  however  a  curious  exception  made  to  this  state 
of  things  by  a  temporary  Act  passed  in  1794:,  34  George  III. 
cap.  10,  entitled  "  An  Act  providing  for  the  Trial  cf  Issues 
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l)_v  JusticOif  of  Nisi  Prius  in  tlu'  counties  of  Sydney.  Lunen- 
biirij,  Queon's  (^ounty  iind  SIi('ll)nrne."  The  rocitnl  oxpluins 
the  necessity:  *'  Whereas  it  is  liiglily  expedient  for  t]w  due 
adniiiiistnition  of  justice  that  Courts  of  Nisi  Prius  sliull  be 
estahlislied  in  tlie  several  counties  of  tills  province,  in  which 
his  lyfajesty's  Su])renie  Court  are  not  now  by  law  authorised 
to  sit."  It  tlien  jn-oceeds  to  enact  that  in  the  above  namefl 
counties  it  sliall  be  lawful  for  the  Governor  to  assin;n  one 
or  more  justices  of  the  Supreme  Court,  joininjj  with  liim  either 
one  or  more  of  the  Justices  of  the  Inferior  Court  to  try  such 
issues  by  a  jury  of  the  countv,  which  justices  sliall  proceed 
In  the  saine  manner  as  justices  of  Nisi  Prius  In  England  and 
with  the  same  power  and  authority.  The  (lovernor  was  to 
issue  a  commission  for  holding  such  Courts  and  specify  a 
day  for  the  same  between  April  1st  and  October  1st.  Then 
follows  a  further  recital  that  whereas  there  are  no  practicable 
roads  from  Halifax  to  these  several  Counties  by  which  they 
may  be  able  to  attend  the  places  at  the  day  named,  the  sheriff 
may  rcs]iitc  the  nttendance  of  jurors  and  witnesses  until  the 
Justices  arrival.  This  Act  was  to  be  in  force  for  three  years. 
In  1804  by  a  general  Act,  44  George  III.  cap.  [],  I  find  this 
Act  was  continued  for  one  year,  which  induces  nie  to  think 
it  had  been  kept  alive  In  the  meantime  by  temporary  Acts 
not  to  be  found. 

It  w(Uild  be  a  tedious  and  unprofitable  task  to  follow  in 
detail  the  numerous  changes  made  by  the  Legislaturi'  by 
which  the  present  circuits  of  the  Supreme  Court  were  finally 
evolved.  I  merely  ])urpose  to  draw  attention  to  some  of  the 
more  important  and  curious  features  in  the  exercise  of  judi- 
cial authority. 

From  caj).  13  of  4()  George  III.  jiassed  in  1S05  and  cap. 
15  of  .50  George  III.,  passed  In  ISO!),  it  apj)ears  tl'.at  up  to  this 
time  it  was  essential  to  the  jurisdiction  of  the  Court  that  the 
Chief  Justice  should  be  one  of  the  Judges  present.  By  the 
first  of  these  Acts  any  oti(>  of  the  assistant  judges  was  author- 
ized to  hold  the  Supreme  Court  in  any  of  the  Counties 
associated  with  any  Justice  of  the  Court  of  Common  Pleas, 
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or  any  porson  of  tlio  profession  of  tlio  law  duly  comniissionod 
by  tlio  (iovernor  and  Council.  IJy  the  last  named  Act  it  was 
enacted: 

'■  That  tlie  said  Su]>renie  Court  shall  he  held  in  ench  of 
the  said  Counties  and  districts  l)y  two  assistant  Justices  of 
the  snid  Court  in  tlie  absence  of  the  Chief  Justice  and  in  no 
other  manner  whatsoever.*'  It  is  further  provided  that  in 
the  event  of  one  of  them  beina;  sick,  or  unable  to  attend,  one 
Jud<,'e  mijjht  hold  the  Court. 

Fn  181  fi  by  an  Act  5fi  (icorge  III.  caj).  2,  the  whole  cir- 
cuits wore  rearranijod  and  increased,  and  in  those  counties 
where  Courts  of  Nisi  Prius  had  been  ])rovided  for  the  Circuit 
Courts  were  now  established. 

The  last  legislation  to  which  the  limits  of  my  paper  will 
permit  me  to  draw  attention  is  caj).  ">  of  \  &:  2  (Jeorpe  IV., 
}tas'-c^d  in  ISJiO,  entitled  "  An  Act  to  extend  the  Laws  and 
O'dinances  of  the  Province  of  Nova  Scotia  to  the  Island  of 
Cape  Breton.'' 

That  Act  in  the  i)reamble  recites  what  is  well  known, 
that  tlie  Island  had  been  re-annexed  to  Nova  Scotia  as  an 
inte<:ral  part  thereof,  and  provides  among  other  tliin<is  that 
the  administration  of  Justice  in  the  Island  shall  be  conforin- 
ublc  to  the  usajie  and  practice  of  the  Province  of  Xova  Scotia. 
That  the  Suiireme  Court  shall  be  held  by  the  Chief  Justice, 
or  in  his  absence  by  two  of  the  assistant  Judges,  or  by  one  of 
the  assistant  Judges  and  the  associate  Circuit  Judge  of  said 
Court  at  Sydney  in  the  said  County  on  the  last  Tuesday  in 
August,  and  at  Arichat  on  tlie  first  Tuesday  of  September. 

Hy  an  Act  passed  in  ISO!),  50  ({eorg  ^\l.  ca]).  15,  provi- 
sion was  made  for  the  a])])ointment  of  a  third  assistant  Judge 
to  which  Foster  Hutchinson  was  appointed  on  the  10th  of 
June.  ISIO,  thus  making  four  Judges  of  the  Supreme  Court. 
He  was  the  senior  member  of  the  Bar  and  a  man  of  great 
learning  in  his  profession  and  of  irreproachable  character, 
lie  belonged  to  the  family  of  the  historian  Hutchinson  of 
Massachusetts  and  was  connected  with  Governor  Mascarcno. 
He  died  18th  Xovember,  1815. 
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Tn  the  yonr  ISlfi  a  now  and  liitliorto  unknown  ox])criinont 
was  nuulo  in  connection  with  tiio  Siipronio  Court,  l^y  tho 
Act  piifiscd  in  this  year,  5!)  (ioorf^c  III.  caj).  2,  power  was 
givm  to  llie  (iovernor  to  appoint  what  was  terniod  an  Associ- 
ate Circuit  Judjie.  who  in  the  ahsence  of  the  Chief  Justice, 
with  any  one  of  the  Judpes  slionhl  lie  competent  to  hohl  a 
Court  in  every  County  or  District.  By  tlie  4th  section  it 
wiis  [.rovided  that  the  person  so  appointed  shouhl,  wlu'u  in- 
vested with  tlie  ollice,  l)c  coni])etent  to  the  exercise  of  all  tho 
duties  of  an  assistant  Jud/re  of  tlie  Supreme  (^ourt  while  en- 
gatjed  in  the  said  Circuit  and  not  otherwise.  There  was 
added  a  proviso  that  nothing  herein  contained  shall  bo  con- 
strued to  empower  the  person  so  commissioned  to  perform 
any  of  the  functions  of  a  Judge  or  assistant  Justice  of  the 
Supreme  Court  at  Halifax.  Peleg  Wiswell,  Esquire,  was  ap- 
pointed to  this  otRce,  and,  so  far  as  I  can  find,  he  was  the  solo 
occu])ant  of  that  anomalous  jiosition.  It  was  ap])arently 
created  in  view  of  the  necessity  at  that  time  of  always  having 
two  Judges  presiding  in  the  Supreme  Court,  and  the  im- 
])ossihility  of  the  then  numher  of  Judges  being  able  to  be 
present  at  all  tho  Circuits. 

By  the  4  &  5  George  IV.  passed  in  1824,  cap.  28,  it  was 
provided  that  when  tliis  office  became  vacant  it  should  not 
be  filled  l)y  tho  Governor.  By  a  subsequent  Act  passed  in 
183T,  we  learn  that  the  oi.icc  was  at  that  time  vacant  and  it 
further  recites  that  it  will  not  bo  necessary  to  fill  any  vacancy. 
Xor  was  it  filled,  and  the  reason  is  to  be  found  in  a  previous 
Act  passed  in  1834,  4  Will.  IV.  cap.  4,  which  made  a  most 
important  change  in  our  judicial  system.  The  preamble  to 
that  Act  is  as  follows: 

"  Whereas  by  the  laws  now  in  force,  it  is  made  necessary 
that  all  causes  shall  be  tried  before  two  or  more  Judges  of 
the  Supreme  Court,  which  has  been  found  difficult  and  in- 
convenient in  practice."  It  was  thereby  enacted  that  after 
the  passing  of  this  Act  it  should  be  lawful  for  one  Judge  to 
preside  at  the  trial  of  any  and  all  issues  as  well  in  Criminal 
or  in  Civil  causes.    It  was  further  enacted  that  the  Sujiremc 
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Court  shall  hereafter  l)c  held  in  the  several  counties  and  dis- 
tricts of  this  ])rovince  hefore  one  Judge  of  the  said  Court  in 
the  same  manner  as  the  same  has  been  heretofore  held  hefore 
two  Judges  of  the  said  Court. 

But  a  further  and  more  sweeping  change  in  the  Courts 
was  made  in  the  year  1841,  4  Vict.  cap.  3.  It  was  entitled 
"  An  Act  to  improve  the  administration  of  the  Law  and  to 
reduce  the  number  of  Courts  of  Justice,  and  to  diminish 
the  expense  of  the  Judiciary  therein."  B;  this  Act  the 
Inferior  Court  of  Common  Pleas  was  abolished,  and  its  whole 
business  and  jurisdiction  handed  over  to  the  Supreme  Court 
because  of  the  great  delays  and  other  injurious  consequences 
in  having  the  two  Courts.  Terms  of  the  Supreme  Court  were 
made  more  frequent  in  the  different  counties;  the  otHice  of 
Associate  Circuit  Court  Judge,  which  had  been  vacant  for 
some  years,  was  ^one  away  with,  and  jjiovision  made  to  add 
one  more  Judge  to  the  Supreme  Court,  thus,  with  the  Chief 
Justice,  bringing  the  number  up  to  five.  This  additional 
Judgeship  was  bestowed  upon  Thomas  Chandler  nnlil)urton, 
popularly  known  as  "  Sam  Slick,"  who  had  been  one  of  the 
Judges  of  the  Inferior  Court  of  Common  Pleas. 

liy  the  same  Statute,  power  for  the  first  time  was  con- 
ferred u}ion  the  Judges  of  the  Supreme  Court  "  to  make  and 
frame  such  rules  and  orders  for  regulating  the  practice  thereof 
as  shall  appear  to  them  necessary  and  proper  to  simplify  the 
proceedings  in  suits  in  said  Courts,  and  to  prevent  delay, 
and  lessen  the  expense  of  such  proceedings." 

The  Su])reme  Court  Bench  continued  to  be  made  up  of 
the  Chief  Justice  and  four  Puisne  Judges  until  after  the 
Confederation  of  the  Provinces.  The  pressure  of  business 
again  becoming  too  great  for  that  number  to  dispose  of  it,  a 
statute  was  passed  in  18T()  authorizing  the  appointment  of 
two  more  Judges,  thus  increasing  the  number  to  seven,  at 
which  it  remains  at  the  present  time.  Such,  in  brief,  is  the 
history  of  our  Sujtreme  Court  and  the  extension  of  its  juris- 
diction over  the  whole  province  of  Nova  Scotia,  including 
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the  Island  of  Cape  Breton,  the  gradual  evolution  of  the  Cir- 
cuits in  the  diiferont  counties,  and  the  increase  of  the  Judi- 
ciary in  compliance  with  the  demands  of  public  business. 
The  times  and  places  for  holding  the  Circuit  Court  have  been 
changed  at  different  periods  to  suit  the  requirements  of  the 
Province,  hut  in  these  changes  we  have  no  particular  interest. 
The  full  Bench,  hy  which  I  mean  all  the  Judges,  sat  in  banco 
only  to  hear  such  legal  questions  and  applications  for  new 
trials  and  other  business  as  y)roperly  came  up  to  them  by  way 
of  appeal.  In  this  way  all  the  legal  business  of  the  province 
was  tried  and  disposed  of  before  the  one  Court  until  the  year 
1875,  when  County  Courts  were  established  with  limited 
jurisdiction,  and  resident  Judges  in  the  districts  for  which 
they  were  appointed. 

One  other  ntiitiite  jjasscd  in  the  session  of  18-19  demands 
our  attention.  It  is  probably  unknown  to  the  present  genera- 
tion, except  mein])ers  of  the  Bar,  that  up  to  this  time  the 
Chief  Jiistiee  and  Judges  received  in  addition  to  their  in- 
comes, in  fact  as  part  of  them,  fees  and  ])erquisites  in  all  the 
suits  hrnught  in  the  Court,  which  must  necessarily  have 
seriously  added  to  the  costs  of  suitors.  By  12  Vict.  cap.  1, 
passed  in  1849,  entitled  an  Act  for  transferring  the  Crown 
Revenues  of  Nova  Scotia  and  providing  for  the  civil  list 
thereof,  after  reciting  that,  "  whereas  it  is  intended  that  the 
salaries  allowed  to  the  Chief  Justice  and  assistant  justices  of 
the  Supreme  Court  shall  he  in  full  of  all  fees,  perquisites, 
and  emoluments  whatsoever,  save  and  except  the  travelling 
fees  allowed  by  law:  It  is  therefore  enacted  that  it  shall  not 
he  lawful  for  the  Chief  Justice,  or  any  assistant  or  Puisne 
Justice  of  the  Sui)remc  Court  to  take  ^or  receive,  or  for  the 
Prothonotary  or  any  other  officer  for  or  on  behalf  of  the  said 
Chief  Justice  or  any  such  assistant,  or  Puisne  Justice,  to 
demand,  take  or  receive  any  fee,  perquisite  or  emolument 
whatsoever  for  or  in  respect  of  the  issuing,  endorsing  or  mak- 
ing of  any  writ  or  filing  any  declaration  or  entry  of  any  cause 
or  of  the  trial  of  any  cause  or  of  the  signing  of  any  judgment, 
or  (axing  any  hill  of  costs,  or  for  or  in  respect  of  any  other 
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])rooocdings  liad  in  iuiy  cmusc-  in  tlic  said  .Supreme  Courts, 
but.  thoroofter  the  (lenuiii(lin<r,  or  taking-  of  any  such  \W, 
])or(|Usite,  or  eniohunent  ^luill  iihsolutely  cease,  an. I  dcter- 
uiine;  I'rovided  always  tluat  suoli  Cliief  dustiee,  or  assistant 
or  Puisino  Justice  sluill  receive  the  travellino-  f,.,.,  allowed  or 
which  may  hereafter  l)e  alh)\ved." 

I  tliiniv  all  will  admit  that  no  wiser  piece  of  legislation  in 
reference  to  the  Judicial  ollice  was  ever  placed"  upon  our 
Statute    Books. 

i'>ut  I  must  stop  here,  as  it  were,  in  the  very  niid<t  of  my 
subject,  which  even  another  pajx-r  of  e(|ual  len<ith  would  liy 
no  means  exhaust. 

1  have  left  almost  untouched  the  history  ol'  the  Court  )!' 
Common.  Pleas.  1  have  not  even  mentioned  some  of  the 
most  important  Courts  which  have  in  the  past  sliared— nianv 
of  which  now  share  in  transactin<>-  the  .judi(;ial  business  of 
the  country,  such  as  the  Court  of  Chancery  ami  some  ..f  the 
dis-'inguished  Masters  of  the  Kolls  who  presided  therein:  the 
Court  ofTrohate,  which  deals  witli  wills  and  administration 
of  Kstates;  the  Court  of  Error  and  Appeals;  the  Court  of 
]\rarriage  and  Divorce;  the  Court  of  Ksclieat;  the  Court  for 
the  trial  of  Piracies,  and  the  Court  of  the  N'ire-Admirall v. 
Connected  with  sevi-ral  of  these  Courts  there  i<  much  inter- 
esting aiul  useful  infornuition  to  he  found  in  our  ancient 
records.  I  have  said  nothing  of  (he  barrister,-  and  -olicitor- — 
many  of  them  distinguished  in  their  i)rofessional  and  pulitii-al 
career,  who  luive  adonunl  with  learning  aiul  ehxpience  our 
lialls  of  justice  and  our  Legislative  Assend)lies.  I  have  made 
but  slight  reference  to  the  nuiny  emiiu'iit  Judges  who  have 
worthily  ])resided  in  our  Courts,  and  taki'u  stich  a  prominent 
and  useful  part  in  mouMingand  settling  on  sure  fi)undati(>n- 
the  laws  under  which  we  live.  .\II  such  interesting  informa- 
tion nnist  he  reserved  for  a  future  time,  or  for  the.  research 
of  sonu'  other  investigator,  who  will  find  in  our  nni-ty  record^ 
ample  nwiterial  to  justify  the  labour  it  will  involve.  I  (•■tnnot 
lay  claim  to  anything  (U-iginal  in  these  pages  which,  as  stated 
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in  the  outset,  wore  siiii])ly  iiitcndod  to  soi  forth  in  connected 
iind  lii-^torieal  order  tlie  sources  and  t'oinidations  of  onr  ('ourts 
of  -lustice,  which  liavc  adniim'stered  from  jlie  heijcinnin^'  and 
do  now  administer  tlie  hiw  of  this  I'mvince  —  those  Conrls 
wJiieh  arc  l)onnd  to  iiphohl  and  -iiiard  with  ,jeah)ns  ciire  tlie 
rijfhts  and  liherties  which  we  IJritish  subjects  have  inheriled 
as  our  hirthri^rlit,  and  are  entitled  to  enjoy  as  our  most 
cherished  posses.-ion. 

CHAKLKS  ,1.  TOWXSTFKXD. 


HISTORY  OF  THE  COURT  OF  CHANCERY 
IN  NOFA  SCOTIA. 


BY 


CHARLES    J.    TOWNSHEMJ. 


The  Court  of  C'hanceiT  in  Nova  Scotia  was  cou-tituttMl 
siimiltiint'ously  v,  itli  the  (oiirls  of  ('oiiiiikhi  L«w  al  the 
foiiiKlatioii  of  JIalifax  in  tiu-  year  ITl!).  The  coiniui^-Moii 
which  aiitliorizi"'  Cornwallis  to  create  (.'oiirts  o?  .lust ice  in 
tile  I'roviuce  an;i  the  iU'conipanyin^-  Koyal  Instructions  con- 
ferred the  jiowers  necessary  for  tiiat  purpose.  Chuisii  Id  uf 
tlie  Koyal  Jnstructioiis  n^ads  as  foHows: 

"It  is  therefore  His  ,^hlj.'styV  will  ami  pleasure  tluit  one 
princii)al  Court  of  Judicature  should  l)e  held  twice  a  year,  or 
oftener  as  you  shall  jud^e  expedient,  hy  the  name  of  tlie 
Cleneral  Court,  and  to  have  the  jurisdiction  of  all  causes  real 
and  personal  at  coininon  law  above  the  valiu'  of  live  [lounds, 
to  act  as  a  Court  of  Chancery,  i)Ut  not  witiiout  appeal  to  his 
Majesty  when  the  malter  in  .[ucstion  shall  exceed  three  hun- 
dred i)ounds  sterling,  a.s  also  to  try  all  crinniud  cases  that 
may  come  before  the  said  (fciieral  Court,  which  said  i'ouit, 
it  is  his  further  will  ami  pleasure,  should  consist,  of  the 
(iovernor,  or  Conimander-in-Chief,  and  the  CVuulcil  of  the 
said  rrovince  for  the  time  being,  and  live  whereof  ia  a 
quorum." 

r>y  virtue  of  this  authority  the  (iovernor  with  the  a-sist- 
ance  of  liis  Council  Un-  several  years,  and  subsecpientiv  with- 
out the  mendjcrs  of  Council,  exercised  Chancery  jurisdiction 
until  tlie  first  Master  of  the  l{olls  was  appointed  by  Koyal 
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r'nninii>si()n  in  lS'<;r).  His  full  title  was  (lovcnior  aiid  Cdin- 
iiinii(li'r-iii-('hiof  in  and  for  tlif  Province  of  Nova  Scotia  aii(t 
its  (U'pcndt'ncics,  Clianccllor,  and  N'icc-Adniiral  of  the  >aiiie. 
In  all  the  Cliancerv  records  preserved  when  the  Court  sat  aa 
ii  Court  of  Chancery  for  the  trial  of  e(|iiital)le  suits  his  name 
is  t'litert'd  on  the  record  as  "  The  Chancellor." 

Stoke  in  his  l)ook  on  the  Colonies  says: 

'*  Kvery  Novernor  of  the  I'rovince  hy  his  coniniis>ion  is 
(1)  Ca|itain-(jonernl  of  the  Forci's.  ('^)  Its  fiovcrnor-in-Chiot 
is  one  of  the  constituents  of  the  (leiu-ral  Asseinhly.  (.'{)  Tho 
(lovernor  has  tlu'  custody  of  the  (ireat  Seal,  and  is  Chancellor 
within  the  Province  with  the  same  powers  of  jiulicature  that 
the  J.ord  lli<;h  Chancellor  has  in  I'ln^land.  (!)  He  is  ordinary 
within  his  Province.  ('))  lie  proides  in  tlu-  Court  of  Krror, 
of  which  he  and  the  CouiU'il  are  Jud^'es,  to  hear  and  deter- 
mine all  appeals  in  the  natur(>  of  writs  of  error  from  the 
Superior  Courts  of  Coinnion  Law  in  the  Province.  ((!)  T'rit? 
Cioveriu-.r  is  Vice-Adnijral  within  his  Province,  hut  does  not 
sit  in  the  Court  of  \'ice-Admiralty.  there  heinj,'  a  Judge  of 
that  Court  who  is  usually  appointed  from  Kn^land." 

In  my  former  paper  I  detailed  the  several  steps  taken  hy 
our  early  (Jovernors  for  separating;  the  judicial  from  the 
executive  functions  of  the  Council,  hy  lirst  erecting  the 
County  Courts,  afterwards  styh'd  "The  Inferior  (*ourt  of 
Common  Pleas."  and  secondly,  hy  constituting  the  Supreme 
Court,  with  Chief  Justice  Uelcher  at  its  head,  thus  super- 
ceding the  jurisdiction  of  the  (iovernor  and  Council,  up  to 
that  time  exercised  as  "The  (ietu'ral  Court  "  in  all  common 
law  actions.  Tlie  residuum  of  judicial  ])ower  originally  com- 
mitted to  tlu'  (lovernor  and  Council  as  a  Court,  of  Chancery 
was  still  retained,  and  was  regularly  exercised  ujitil  the 
appointment  of  the  first  Master  of  the  Eolls,  when  the 
Governor  ceased  to  hear  and  adjudicate  in  e(|uitahle  matters 
except  when  coming  hefore  him   as  Clianccllor  hy   way  of 

TIalil)urton,  who  wrote  the  Historv  of  Xova  Scotia  in 
182i),  makes  a  hrief  reference  to  the  Court  of  Chancer}'  in 
the  following  tenns: 
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"  Tlic  (InvcriKir  is  ( 'liiiiicclliir  in  i>\V\cv.  'Vho  union  of 
tlu'sc  two  otlict's  is  lillc(l  wiili  ilill'iriillic*.  nml  when  tlio 
(iovcnior  is.  iis  liiis  Ix'cii  ilic  case  in  nil  the  ('nloiiic^  of  into 
ycors,  a  niilitarv  imjui,  they  sifiii  wliolly  nu'oni|iatililc  .  .  . 
The  Court  of  Chancery  in  this  colony  lia<  never  hccn  con- 
ducted in  a.  manner  to  create  the  (lissatisl'aclion  alluded  to  in 
other  I'rovinces,  Imt  tlie  increased  Iju^incvs  of  the  Court,  the 
delicate  nature  of  the  a|i|iointnient,  and  the  dillicullies  at- 
tending,' the  situation,  induced  our  late  Lieuleiuud-fJovernor, 
Sir  .lames  Kemjit,  to  rei|uest  his  >rajesty"s  Ministers  to  ap- 
point a  professional  nuin  to  (ill  the  situation  of  the  Master  of 
the  Kolls.  and  the  Soliciti.r-(ieneral  has  heen  nppointe(|  to  that 
office,  with  a  Pnnincial  salary  of  £(;o(l  a  year,  'i'his  is  tlio 
first  appointment  of  the  kind  ever  made  in  the  Colonies.  It 
may  still  he  douhted  whetlier  it  would  not  linvo  iieen  more 
adTaiitageous  and  convenient  to  the  country  at  lar^'e  to  liavo 
aholislied  the  Court  alto<:'ether.  and  to  havi'  empowered  the 
Judjre  of  the  Kin^^'s  i^ench  to  sit  as  Jud^M-  in  Kquity  at  stated 
and  different  terms  from  those  of  the  Common  Liw  Court. 
The  nature  of  tlie  Court  as  at  present  constituted  admits  of 
great  delays.  An  a])peal  lies  from  an  intt'rhicntory  dec  ret al 
order  of  a  Chancellor  to  His  Majesty  in  Council  and  so 
toties  quotrps,  hy  means  of  which  the  proceedin<rs  may  ho 
I>rotracted  hy  a  litifrious  person  to  an  indefinite  lentrth.  The 
unnecessary  prolixity  of  ith^adintrs  whicli  characterizes  the 
Chancery  at  home  has  heen  introduced  into  practice  here,  and 
the  expense  and  delay  incidental  to  its  ]troceedinfrs  are  not 
calculated  for  the  exifjoncies  and  means  of  the  country." 

The  lapse  of  time,  tofrether  with  the  ^'reat  and  radical 
ohanpes  elfected  in  our  judicial  procedure  hy  lefrislation,  has 
left  the  ])rofession  of  to-day  in  almost  total  i,i:norance  re- 
specting the  old  Court,  of  Chancery,  when  our  (lovernora 
were  tho  Chancellors.  How  that  jurisdiction  was  exercised, 
what  practice  was  ado])ted.  and  the  nature  of  the  litigation 
coming  hefore  tho  Court,  it  may  safely  he  said  is  at  the  pre- 
sent time  unknown.  No  hook  has  ever  heen  written  on  the 
suhject,  and  no  continuous  record  easily  accessdde  has  l)een 
kept.     Those  which  remain  have  lieen  store<l  away  in  the 
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himbcr  ro(.ms  of  tlio  f'nm-t  House,  covcrcil  wiili  tlio  ilii-t  nf 
iiiiinv  vciirs,  rciMU'rin<r  iiny  >liitly  ol'  tln'ir  contents  a  work  of 
groat  (liHiciilty  and  paticiuf.  I'ntil  tlu-  n'M'niTlics  wliitli  Icil 
to  this  impcr  wtTc  iindcrtakfii.  I  had  tlir  iiii|in'-sioii  uhiili 
generally  |)revailed  among  tliose  w  lin  ilioiiulu  on  the  -iiliject 
lit  all.  that  the  e(|iiily  administered  in  that  Court  was  of  ii 
verv  crude  cliaraeter — in  legal  >lang.  '•  was  nieasnred  l»y  the 
length  of  till-  Cliancellor's  foot."  which  inti'rpreted  would 
mean,  according  to  the  Chancellor's  own  jxHidiar  notion>  (d' 
what  wa.s  just  and  equitahle.  An  exannnation  of  the  (Jhancery 
records  and  Chancery  papers  in  the  art  hives  of  the  County 
Court  House  will  rapidly  disjud  this  erroneous  concei»tion. 
ami  show  it  to  have  been  a  nustake  due  to  the  mists  surround- 
ing the  whole  sidtject.  It  is  one  of  the  ohjeet^i  of  this  paper 
to  throw  SOUK'  light  on  the  procediiic  and  doings  of  this  high 
trihiinal.  which  in  the  past  played  an  imjiortaiit  part  in  our 
iutli(ial  annals.     'J'hc    aholition  of    the   Court  of    ChaneerA'. 

■I  • 

nearly  iifty  years  ago  has  led  to  its  existonee  being  alnujst 
forgotten.  The  solicitors  and  counsel  who  ])ractise(l  hefore 
the  Court  have  tiow  all,  oi  nearly  all.  passed  away.  The  busy 
life  of  succeeding  practitioners  has  given  to  them  little  or  lio 
leisure  to  study  the  history  and  jireserve  the  traditions  of  a 
tril)unal  no  longer  useful  or  valua!)le  to  their  i)ractiee.  This 
alone  is  sutlicient  to  exjilain  the  indilVerence  wliicli  has  i)re- 
vailed,  and  the  obscurity  wliich  has  gradually  and  imjier- 
coptibly  enveloped  everything  relating  to  the  Court.  Nothing 
was  known  as  to  the  mode  in  which  the  Governor  exercised 
his  jurisdiction  as  Chancellor,  nor  as  to  the  practice  and 
])rocedure  adopted — not  even  the  nature  of  the  suits  and 
other  equitable  matters  which  came  before  him.  The 
Governor  was  generally,  if  not  always,  a  layman,  unversed 
even  in  the  common  law — and  nnich  less  in  eijuity  juris- 
prudence. Hence  came  the  natural  and  important  imiuiry, 
how  was  it  ])o?sible  for  an  untrained  layman  to  prouerb 
adjudicate  in  equitable  nnitters?  It  is  a  notable  •"  '  ' 
closed    by  an    examination  of    the  provincial  stati  ,iiai 

prior  to  the  appointment  of  the  ^Master  of  the  Rolls  1S25 
no  legislation  of  any  kind  altecting  the  Court  of  Chancery 
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was  piissi'd  with  the  fxcoption  of  two  At-ts  rogulating  the 
costs  Mild  It'fij  to  hi-  takiii  hy  the  otlicerh  of  tlie  t'oiirc. 
J)iiriii;r  the  saiiii'  |n'rin(l  nmny  At-ls  of  iiiiportaiuo  were  ]uI!S.m,'J 
ill  rt'fcrciuL'  to  the  Su|iri'iiit'  Court,  the  liitiTior,  and  other 
I'oiuts,  (k'ahug  with  tlii'ir  jurisdiilion  and  iirocciluri.',  while 
the  Court  of  Chancery  eccnis  to  have  escaped  all  h'gishitive 
interference.  It  eaii  only  he  eoiijectiired  tliat  liiis  was  duo 
to  the  helief  that  the  ChaiieeUor's  jurisdiction  was  heyoiul 
the  scope  of  h'<iishitive  aetimi,  or  lliat  the  Court  pive  sueli 
general  satisfaction  tiuit  huishition  wi-.s  unasked  for. 

The  record  hooks  of  tiie  Court  of  (.'hanei'ry  have  heeii 
preserved  in  which  the  proceedings  are  carefully  trnnscrihel 
from  the  iirst  heginning  in  the  year  IT.-il.  two  years  after  the 
settlement  of  Halifax,  witli  tiie  cxcfption  of  a  few  years. 
These  records  have  Ijceii  kept  with  more  or  le>s  accuracy  and 
detail  up  to  (he  time  of  the  appointmem  v)f  iho  lirst  Ma-s.er 
of  the  KoUs,  and  suhse(|uently  hy  the  oHicrs  of  the  Court 
until  its  alioHtioii.  'The  papers  and  documents  emhodying 
the  proceedings  and  dcci'ccs  in  the  varioiK  suits  are  also  to  he 
found  carefully  tiled,  nunilicicd.  and  indexed. 

From  the  pages  of  the  old  iiook  1  liavc  hcen  al)le  to  gathcT 
nnuh  interesting  and  u>efiil  infoniiatiiui.  It  i>  iiidoiscd  as 
follows: 


••  Cii.\Nn-,RV. 

The  (dd  hook  and  (Uily  one  l'<u"inei'ly 
kept    ill  lint   ( 'oiii'l." 

On  llie  inside  of  the  liist  cover  James  Rurrow,  Registrar 
of  the  Court,  ou  the  I  llli  l'el)riiarv.  lTT-1.  made  this  note: 

"  l''i'oui  the  rccoi'ds  and  papers  put  into  my  posM'ssi(m  as 
Registrar  of  (lie  Court  of  Chancery  in  tlii>  I'rovince.  1  liavo 
selected  all  the  minute-  I  could  tin  1  in  each  cause,  and  hiT\o 
accordingly  put  them  together  into  tlii-  hodk  I'nun  folio  •i:?, 
it  heing  lu'nught  np  no  further.  ai:r*eahly  to  their  <lates,  in 
order  to  iiuike  it  as  coniplct<'  as  the  materials  would  allow — 
alsf)  formed  an  index,  Iiy  which  tiie  content.-  are  at  one  view 
seen."    lie  tlun  adds:  "  This  and  a  parchment  covered  hook 
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(wliich  ront.iiiic'l  I'iiir  copies  of  Ww  articles  inserted  in  this 
from  folio  I  to  folio  1  1,  and  soeniod  t)  have  licen  dosijrnod  lo 
be  continued),  were  ;il!  the  Ix.oks  helontMMi:  to  this  (^.urt 
that  1  received." 

Owinfi  to  the  care  and  ;u'curiicy  of  :Mr.  lUirrow,  we  ar' 
thus  assured  that  we  have  i»rnctieally  a  record  of  all  proceed- 
ings in  Chancery  from  the  institution  of  the  Court. 

It  is  evidmt  front  this  record  tiiat  tlie  Governor  sat  as 
Chancellor,  assisted  by  members  of  the  Coiincil.  The  process 
ipsning  out  of  the  Court  was  signed  l)y  the  Chancellor  and 
the  Secretary,  as  he  was  then  called.  "William  Cotterel,  who 
was  therefoie  the  first  iJegistrar  of  the  Chancery  Court. 
From  a  note  in  the  Xova  Scotia  archives  it  ajjpears  that  lio 
was  the  first  Provost  Marslial  of  the  Trovince,  and  was 
succeeded  in  the  oilice  by  C!i])t<i-in  Koy.  lie  was  ajtpointed  a 
memlu'r  of  the  Council  '^^rd  October.  lTr)'.\  and  was  at  that 
time  ae<:n<r  TroviiuMal  SecM-etary.  That  the  (iovernor  aided  by 
the  Council  at  first  comjiosed  the  Court  of  Chancery,  is  shewn 
l)y  ihe  reconl  of  the  lirst  cii>e  actually  heard — the  case  of 
.Icliaiines  Uerneli.  complainant,  against  Joseph  .loiies.  de- 
fendant. This  was  a  bill  filed  I'or  relief  fn>m  a  contract  of 
purchase  on  ISth  day  of  March.  H-M.  After  the  defendatit 
had  made  fn'l  i<ns\vc>-.  an  interlocutory  injunction  was  gianied 
iv.i,r.>iiijiiu-  ;|i,.  (Icfcndaiit  in  certain  proceed iiig-;  he  liad  before 
'Dinni'Mcej  a,Min>l  the  complainant  in  the  Common  Law 
Conn,  ciiid  on  tln^  .nli  !)eceml»er.  I'ol,  the  cause  was  heard. 
The  liiiai  (iecno  recites  a-  follows:  "  This  caii>e  coming  to 
'«•  heird  'uiSre  J  lis  Excellency  Mdward  Cornwallis.  ]'",s(|uiro, 
("aiitiiip-denenil  a'ld  (iovernor  in  Chief  in  and  oser  the 
i'ii\"/>v'.-  of  X\i\a  hcotia.  and  the  members  of  His  Majesty's 
Qoi>\r  t  forth''  siiiii  I'roviiu-e.  sitting  by  Royal  authoiily  a^  a 
('OiHv  ri  Cii.ii.cery.  in  the  i»resence  of  the  attonu-ys  on  b(»th 
sides.''  A'((»  tin  decree  conclude;^:  "  And  it  is  therefore  on 
V\<t'  ^aid  p;(.«s"nt  sixth  day  of  December  in  the  year  aforesaid, 
bj-  His  K.\  ellv'iuy  and  the  said  High  and  Honourable  Court. 
iiVid  the  jiowi'r  and  authority  ihereof,  ordered,  adjudgecl.  and 
iofr'?ed,  thai  this  decree,  and  all  the  matters  rnd  t.nigs 
\.    '"lu'.i)  contained,  do  stand  aiis(dutelv  ratified  and  confirmed 
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by  the  order  mid  iiiithnrity  of  tliis  Court,  to  ho  uhsorvcd  and 
p(!rfoniu'd  l)_v  all  the  pnrtics  coiicenicd  iiccordiiiir  to  the  terms 
and  true  inoMiiiiif^  tlKM-eol'."'  Tlii'  point  iit  issiic  between  the 
parties  to  this  acti;.n  was  the  validity  of  an  a^'reenient 
verbally  made  by  the  eomplaint  with  tlie  defendant  for  the 
sale  0?  liis  house  and  lot.  The  defendant  had  jrone  into 
po.ssession,  and  ))aid  part  ol'  the  jtureiia.-ie  money.  Aceordinj^ 
to  the  law.s  then  in  force  no  transfer  of  title  could  l)e  made 
without  the  sanction  of  the  Governor,  which  had  been  refuseJ, 
The  complaii^ant.  after  notifying;  the  defen(bint  that  lie  was 
unable  lo  complete  the  title  for  want  of  His  ivxcellency'rf 
assent,  then  conveyed  the  house  and  lot  to  William  llotfman, 
but  the  defendant,  who  had  in  the  meantime  placed  iinprove- 
nienls  on  it,  refused  to  jjive  up  possession,  and  commenced  an 
action  for  daniaircs  a;iainst  the  complainant  in  the  County 
Court.  On  this  state  of  fact^s  the  hill  was  tiled,  and  the  Court 
in  their  jud«rnH>nt  say:  "  His  Ivxcelleney  and  tlic  nuMnbers  of 
his  said  Maje>;ty"s  CouiU'il,  acting'  as  aforesaid  as  a  Court  of 
Chancery,  (b>th  onb'r  ami  decree  that  the  complainant  s]u)uld 
ptand  absolutely  discharrred  and  free  from  the  ai,'r"i'iiient 
aforesaid  made  between  him  and  the  said  dei'endant.  and  (hat 
the  same  beinp  nuule  without  I  lis  i'lxcellencv's  privity  and 
consent  was  of  ncs  elVeet.  neither  was  the  defendant  bound 
therehy.  and  that  tlu'  said  dee(l  <o  executed  l>y  him  to  the  said 
John  William  llolVman.  and  ap|iri>ve<l  and  re<ri>ter(d  as  afore- 
said, was  a  pei'fect  and  ahsolute  died  auil  conveyauee  of  said 
lot,  and  that  the  propt>rty  was  al-^olutely  vesteii  in  the  said 
John  William  llolTman."  The  decree  further  directs  that 
the  lot  be  disciiarL'<  <1  from  the  attachment  jdaced  upon  it  by 
the  defendant,  and  thit  pos«;es-ioii  tliei'enf  lie  forlhwilh  deli- 
vere(l  to  IJoirman.  'i'lie  ni(>n(  y  paid  liy  the  defendant  on 
account  wa-  directed  to  lie  repaid  to  him  williin  one  month, 
and  each  party  was  condemned  to  pay  hi-  own  costs.  The  de- 
fi'Uilant  in  his  an^wer  took  e\ce)ition  .o  the  jiiri-dictio'i  of 
the  C'ourt,  averrin;:  that  the  complain  int".>  reineily.  if  any.  was 
at  common  law.  which  exception,  however.  a|ipears  to  liavi' 
been  overnd'd.  Such  was  the  nature  and  determination  of 
the  first  suit  in  e(p!ity  tried  in  this  I'rovinci .  The  wlnde  ]tle;id- 
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insp.  arciinionts,  niotions,  and  flocroc  are  transcribed  with 
great  fuhu's.-«,  enablinir  us  to  form  very  correct  ideas  of  the 
Court's  procedure  and  action.  I  liave  given  these  in  some 
detail  for  that  reason.  It  wouhl  take  too  much  space,  and  not 
he  of  any  great  advantage,  to  give  particulars  of  tliose  which 
fntlowed.  Tliere  is  oii(>.  lio\\evcr.  of  a  «o!no\vhat  interesting 
ciiaracter  to  which  I  must  allude — the  suit  of  the  ^Manpiis 
dc  Conty  and  (iravina  against  William  Magce  and  wife,  John 
Brenton.  Jolin  (irant,  and  William  Xeshitt.  which  was  com- 
menced on  the  lOth  l')ecend)er.  1:5;?.  Tiie  ])roceedings  are 
recorded  at  great  length.  The  defendants  ajtpcar  to  liave  in- 
vok(-d  all  sorts  of  devices  to  delav  the  complainant  and  to  im- 
]iede  the  progress  of  the  cause.  Demurrer  was  filed,  motions 
made,  examiners  appointed,  evidence  taken  under  interroga- 
tories, references  luade  to  the  ■Master,  reports  ihereon,  excep- 
tions thereto;  hut  finally  the  Manpiis  prevailed  and  obtained  a 
decree  in  his  favour  in  lT.")t.  'I'liis  record  goes  oi\  to  state: 
•'  .\t'tcr  pnimunuMng  the  final  decree  in  this  cause  as  above, 
the  solicitor  for  the  dct'endants  made  a  motion  (which  he 
desired  might  be  recorded)  to  be  allowed  an  appeal  from  the 
sciMence  (if  this  Conrt  to  tin  lllifh  Court  of  Chancery  in  l-'ng- 
land.  which  being  considered  by  the  Court,  the  same  Vvas 
refused,  the  Court  knowing  of  no  right  or  authority  wh.it- 
pocver  they  have  to  grani  an  appeal  in  any  case  but  to  His 
Majesty  in  Council,  'riicreafter  the  solicitor  for  tin'  de- 
fendants made  a  sec(uu1  tuition  to  be  allowed  an  appeal  to  his 
Majesty  in  Council.  'IMie  Court  refused  tlie  motion,  the  ^ame 
bein<:  insutlicient."  1  have  no  information  respecting  the 
Mar<jnis  de  Conty  ami  ''I'avina,  but  gather  from  the  papers  in 
the  can>e  that  his  wife  died  in  ilalil'ax  leaving  considerable 
jiropeity.  which  she  probably  lM'i|ueatbed  to  others  than  her 
husband,  ami  appointed  some  of  the  delendants  her  ex"cutors. 
They  look  ]»ossessHin  of  the  assets,  and  this  bill  was  filed  on 
the  groiinil  tlia.L  the  will  was  void  having  been  imide  without 
her  husband's  consent.  It  fnrtlier  appears  thai  they  had  in 
their  cn>t<idy  bis  child  and  would  not  permit  the  .Marijuis 
even  to  see  him.  The  Court  directed  that  he  be  allowed  to 
do  so.     'J'he  liiial  decree  was  as  follows: 


Hhtnrtf  nf  i/if   Court  »t'  C/nnKrri/  in   Xnr<i   Scutin.  ~l 


"It  is  thorofore  this  present  day,  viz.,  the  VMh  day  of 
August,  lTr)4,  and  in  tlu  2Stli  year  of  Hi-  ^fajesty's  reign,  l.y 
His  Honour  Cliarles  Lawrence,  H>(juire,  President  of  His 
Majesty's  Council,  and  CoMiniander-in-Cliiet'  ol"  thi.<  Province 
and  tlie  Honourahle  the  rct^t  of  tlie  uiemi.ers  of  the  said  Coun- 
cil, sitting  as  a  Court  of  Chancery  of  the  said  Provinc  e,  and  l)y 
the  aulliority  of  tliis  liiglj  and  liouourahle  Court,  ordered, 
adjudged,  and  di'creed— "'  showing  that  at  this  date  the  Chan- 
cellor decided  suits  in  Chancery  with  tlio  aid  of  the  Omncil. 
Another  amusing  episode  of  tliis  trial  I  cannot  forliear  re 
lating.  On  the  iDth  :Marcli.  ir.Vi.  there  was  a  hearing  on 
some  interlocutory  matter.    The  record  goes  on  to  hav: 

"The  parties  having  heen  fully  heard  were  ordered  to 
withdraw  that  the  Court  might  c(uisider  the  argument  on 
hoth  sides,  when  :dr.  (irant.  one  of  the  defendants,  .struck  Mr. 
David  Lloyd,  one  of  the  plaintiffs  solicitors,  upon  their  with- 
drawing from  the  Court  room,  of  which  ;Mr.  Lloyd  iniini'diatc- 
ly  complained,  and  ])raycd  tlu-  Coui't's  protection." 

The  Court  immediately  dei  iued  that  Mr.  (irant  had  lieon 
guilty  of  a  hii:h  contemiit  of  His  :Majesty\s  Court,  and 
directed  the  Marshall  to  tiike  him  into  custody,  and  commit 
him  to  jtrison  until  the  further  (trder  of  the  Court,  which 
M-as  done.  The  next  day  Mr.  (irant  olfered  a  mo-t  hiimMe 
apology  for  his  high  c.lVeiKv.  and  with  the  con-ei;t.  of  Mr. 
Lloyd  he  wa^  discharged  fnun  pi'ixiu.  All  \\hi(h  goes  to 
show  coiisidcraide  feeling  lietween  the  [lartie-  on  the  --ulij  X't- 
matter  of  the  suit. 

There  ale  many  othei'  re((ird>  in  thl>  interoling  old  hook 
to  which  1  -Inidd  like  \n  rcfei-  in  detail — a  ivIVrenee  to  one 
I  will  make,  a-  interesting  to  nieniher-  of  the  |ii'o|e»»ion.  in 
the  case  of  .Vnoersoii  v.  Tavhu'.  I  lili  .lune.  !:.')(;,  a  l)ill  of 
fi.reclo>;iM",  1  lind  that  the  Mngli-h  praetiei'  was  'oUowed. 
The  decree  i<  "'that  Taylor,  tli  ■  niortuag  h-.  haw  leave  to 
redeem  the  premises  wiihin  the  -pace  of  six  calendar  months, 
or  otherwise,  as  the  complainant  is  now  in  posse<-ion,  that 
the  defendant's  right  of  retlemplion  he  l'oroclo.<ed.  and  ihe 
prenn'ses  enjoyed  liy  the  <  (unplainant,  lii>  In  irs  and  as.-i;;ns. 
as  their  property."     We  have  adopted   a   dillVrcnt    mode  of 
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forcclossurc.  wl'i;  !i  luis  liocii  used  for  many  years,  and.  for 
reasons  which  I  shall  jiivo  later  on,  the  I'jiglish  practice  could 
not  have  prevailed  for  any  lenirth  of  time. 

The  jurisdiction  of  the  Court  of  ('hancery,  as  T  have 
already  «lio\vn.  Mas  at  first  exercised  hy  the  (Jovi-rnor  uitii 
his  Coun'il  sittiiifr  as  a  Court,  l)ut  the  cnnstitutioji  of  Iho 
Court  was  chaniicil.  'J'he  exact  time  I  have  not  hcen  ahle  to 
fix,  owiuiT  to  the  omission  of  the  Registrar  of  the  names  of 
tliose  presmt.  Hut  on  the  i;Uh  ^lay.  lT(i7,  from  an  entry  of 
that  date  it  is  |»lain  that  the  Chancellor  presided  alone, 
ussisled  hy  ^Masters  in  Chancery,  who  were  lawyers.  The  entry 
is  as  follows: 

1'>!:tu  i:k.:. 

\Vll.I,IA^r  lU'TLER,  Coviplniiwnf, 

AND 

UoREKT  CAMi-ni-.Li..  Dcfoidnul. 

Loud  William  CamimU'-Ll,  ChanrcUor. 

John  Colliku,  ] 

CiL\s.  ]\l()HKis.  [  Masters. 

IxICUAKI)    Hn.KKLKY,        i 

A  hearing  took  ])lace.  and  decree  was  made.  That  this 
continued  to  he  the  constitution  of  the  Court  from  1T6T  un'il 
1S"*.">.  is  very  clearly  shewn  hy  the  Chancery  Minute  liook  W. 
commencini;-  in  ]TT;{.  and  kept  hy  ^\r.  -Tames  Unrrow.  the 
LN'^istrar.  ending  in  Decemher,  ITs-^,  and  hy  the  succeediiig 
hooks  of  rc''  )rd. 

^Ir.  Burrow  appears  to  have  lieen  an  excellent  and  careful 
oflicer.  He  was  appointed  Registrar  and  derk  'i'Mh  M.\y. 
ITIo.  liy  Lord  William  ('auipl)ell.  ami  suhsecpuMitlv  rc- 
ai)]iointed  hy  Francis  Legge.  Ksipure.  then  (iovcrnor.   IHth 

August.  i::i. 

He  has  in  a  nu^uoranduni  allixed  to  ^Nfinute  Book  H.  fur- 
nished us  with  a  comph'tc  ((uint  of  the  ChaiU'cry  records  nt 
that  date,  which  is  as  Hdlous: 

1.  Ijook  ke[)t  hy  the  fomier  IJegistrar. 
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Books  in  Clinnccn-  opcncMl  hy  :Mr.  IWiitow.  now  in  iit^e: 
Kg.     1.  Ki'gistnr's  .Minute  liook. 
5.   l>!(>i'()r(|  of  iiH  jiiiprr.s  lilcd. 

3.  (it-noral  Writ  Jiook. 

4.  Order  r.ook. 
f).   Dejiosft  ]^ook. 

(i.-Copy  ol"  .ill  receipts  for  money  (loiio>itefl. 
7.  Copy  of  all  receipts  I'or  money  retnnied. 

5.  Book  ol'  Decrees. 
!».  Table  of  l-'ees. 

10.  l)islril)nti(iii  Book  of  Cliancery  Heirs. 

11.  Receipt  Hook  for  money  i)ai(l  by  tlieKeoistrar 

to  the  otiicers  iji  Chancery. 

12.  Receipt  Hook  for  deliyeiT  of  all  pai)ers    and 

records    when     under    consideration    of 
]\rast(>i>:. 

13.  Kecord  of  nil  otiicers  in  Cliancery. 

11.  Copies  of  Cnnimissions  by  whicli  ofHcers  are 
made  or  admitted  in  Chancery. 

In  Bock  A..  \vhi(  h  is  the  Cliamcry  record  of  olfice  of  the 
Court,  and  th"ir  commissions,  and  wlieii  appointed,  we  find 
the  followinjr  names  and  otiicers: — 

His  Kxcelleii'^y  I'rancis  Be<x,<jre.  Ks(piire.  Chancellor. 

Cliarles  ;Morns.  Ks(|..  'Master. 

Bichard  Bulkeley,  Ks(|..  ;Master. 

James  Burrow,  Ksrp.  Ht^iristrar. 

John    Slayt.'r.  Clerk    to    ih,.    b'..ristrar.  and    afterwards 
appointed   Deputy  Be<ristrar. 

Bieliard  (ribl)on<.  l\s(|..  Solicitor. 

James  ^lonk.  Msij..  Solicitor. 

Danitd  Wood.  Kscp,  S(dicitor. 

W.   F.    Katon.   I'rovost   ;Mardiall.  ufterwanN  Sorgeant-at- 
Arm?  to  the  Court. 

A  Crier  and  ]\ressen;;-er.  name  not  pivcn. 

In  another  l)ook  entitled  the  Keiristrar's  Minute  Book, 
M-liich  is  Book  B..  1  e  has  made  the  following'  yaluable  his- 
torical nolo: 
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"Province  of  Nova  Scotia,  Court  oT  C'hjincery,  Kofristrar's 
lilinuto  liook,  regularly  entered  from  the  heariu^is  of  every 
cause,  and  the  ])rocee(lings  of  this  Court,  beginninjj  with  tin* 
20th  Oc'tolier,  K";?.  and  ending  with  the  .  .  .  (a  blank  net 
tilled).  In  a  note  he  say.^:  "  The  fii-st  business  I  acted  in 
Chaiuery  after  my  a|i|i<iintmeiit  of  Kegistrar  arose  soon  after 
the  arrival  of  J  lis  K.xcelleney  Francis  Legge,  Esq. — "  'riu!ti 
follow  entries  in  the  various  causes  and  the  doings  of  the 
Cdiirt  tlu'rein  from  the  dale  above  mentioned  until  21st  De- 
ceml)er,  17^2.  The  first  entry.  2(>th  October,  ITTM,  is  in  the 
cause  of  Malachy  Salter  v.  (ireriham  Tufts.  In  this  cause  the 
Chancellor  ordered  the  parties  aud  their  counsel  to  attend 
before  hiui  at  the  (Jovernor's  house.  Then  follows  the  record 
of  the  sitting  of  the  Court: 

At  Till-;  (i(i\  EKNou's  lk)L'SE,  J2  O'Ci.ocK  Noon. 
MoMJAV.  Nov.  1,  17r;5. 

Present: 

Ths   K.\(  KF.I.ICNt  V  TIIK  ClI.WCKLLOR. 

Mu.  liii.Ki:i.i:v  as  Mastkk  i\  Ciian(i;kv. 
Till'-.  l{i:<;isTKAu. 
'J'lu'  ]iartics  attcudiug  wilh  their  counsi'l,  viz..  Mr.  (iibbons, 
for  the  comphiiuaut.  ami  Mr.  Wood,  for  the  defemlant.  Tho 
|H'tilinii  (if  Tlmmas  Kridg.'  as  attorney  to  "he  coui.j)laint  was 
read,  aud  the  Court  cou-idering  the  sauie  ob>erved  there 
aitpearcMl  to  be  no  atlidavit  froui  the  |)rin(i|ial  himself  lo 
>-U|ijiort  the  mallei'  of  fact  stated  in  the  petition  on  whieii 
he  founded  the  pi-ayer.  ami  as  such  aHidavit  was  indisjien- 
salilv  nccv's-arv  for  proeeediiic^  of  tliis  nature  in  Cham-erv, 
thejiarties  were  directed  to  attend  at  ten  o'clock  to-m<u'row. 
ai\d  the  (liancellor  would  then  proceed  further,  upon  which 
the  Court   tinished  for  tliis  d;iy. 

At.  ten  •>"c!:)!k  ilie  next  miuning  the  Court  opened  at 
(Jovernor's  IloM.ve,  luit  the  parties  ami  their  counsel  were  Jiot 
there,  a-  appe.irs  liy  the  fdllowiiig  note;  "  Tlie  Court  iu-e>ent 
as  ye-lei'(l;iy.  luit  the  parties  not  appearing  till  near  elevi'i) 
wiTc  directed  iiy  the  Cham-ellor  always  in  future  to  be  ]ninc- 
tual  to  the  hour  ordered,  bu-  he  would  be  exact  himself,  and 
expected  the  same  from  them."    'J'he  Court  then  [iroceedcd  to 
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the  Iiciirin<r,  <>f  wliicli  Tiill  dotiiils  iirc  ;^ivcii,  mid  ilic  Clian- 
ccllor  tluMi  .uiivi'  liis  (k'cision:  ••  Tlic  Cciiit  tlicivlVrc  tonsider- 
inj:  the  whole  niiitlcr.  nnd  pavin;:  dn,.  attention  to  tlie  pleud- 
in<>-.s}in(l)ilIe<,'ati()iis()F  eucli  party;  and  tlioseou  tlu'  part  of 
the  coniplaiiiani,  supjKjrted  hy  llio  atlidavit  of  Tlioinas  Hiid^o, 
not  «j>;-cariii.a;  strong  enongh  to  eontiniie  the  injiiiietion.  doth 
order  that  the  >anie  he  (Hv-olved.  and  that  the  dei'endaid  he 
Hi  lihcrly  to  take  sneh  execution  or  executions  on  the  judi;- 
iiicnt  so  ol)lained  as  lie  >liall  ihiiik  iit."  From  the  fact  that 
one  ]\raster  only  was  ])resent  on  the  hearin;;-  -  1"  this  case,  it  is 
evident  they  were  no  necessary  part  of  \\\v  Court.  I  have, 
however,  gone  carornlly  through  the  record  contained  in  this 
book,  and  find  tliat  as  a  ruh'  the  same  two  Masters,  liichanl 
]5nlkeley  and  ( 'hades  Morris,  were  always  present  assisting  the 
Chancellor  at  the  hearings.  Later  on  dill'erent  .Masters  per- 
foj'nted  the  same  olVice.  On  some  occasions  i  find  the  common 
law  .fudges  were  caMeil  in  ami  <at  witli  the  Chancellor,  no 
douht  advising  him  on  the  moi'c  intricate  ([uestions  coming 
iij>  for  decision.  Hut  in  pursuing  my  iiivestigatioii>  1  ha\e 
been  surprised  to  find  that,  contrary  to  the  common  im- 
prtvssion,  there  was  a  Master  of  the  Molls  «vho  sat  with  tlu 
Chancellor  pi'ior  to  ls-.\'..  The  lir>t  record  of  the  existence  of 
such  an  ollicer  is  to  lie  fnund  in  the  Minute  I'.ook  of  the  Court 
of  Chancerv  comniencinii-  ;!lst  .March.  ITSIt.  The  followiuir 
note  i.s  on  the  fir>l  page: 

"First  Court  of  Chancery  held  in  which  .1.  (iautier  acted 
as  Clerk  or  lJe[»uty  h'egistrar."    Then  jollowji: 

''  Court  of  Chancerv. 

1  rsy. 

March  ;50.     Fresenf— The  Chancellor. 

Master  of  the  K'olls, 
^lastei'  in  Chancery." 
Then  names  are  given:  (iovernoi-  I'arr. 

II.   I{.    i'.ulkeley. 

I'",  llutchiii-on. 

"  Conrt  o])('nod  in  (ioveruor's  l|ou-e.    Six  causes  wovo  set 

down  for  hearing,  hut  the  Court  adjourn"d  to  Ith  l-'ehruary, 

17!)0,  whi-n  this  record  is  made.       ,\  dc-idtory  conver-ation 
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took  pliHc.  ^Iiicli  was  siii'l  nT  foriiwM'  OiUiscs,  c.iid  of  j1h> 
nliovc,  hilt  tlic  <.'fiitlfMit'n  (if  tlio  |»iir  nut  liciiij;  snllicii'iitly  pro- 
jiarcd.  the  Court  adjoiinu'd  to  tlic  1  Itii  iiist."  l''oll()\\iii;f  llio 
record  we  (ind  that  at  the  I'lisinmr  seven  sessioiH  (d'  the  Court 
i-;  was  -iiiularly  loiistitiited,  the  Master  (d'  llie  l{olls  alvvay.s 
heinjf  pres'eid.  In  the  next' eleven  sessions  of  the  Conrt  wo 
llnd,  in  addition  to  tliose  ah-eady  nuMitioiied,  tlie  Cliiof  .Instieo, 
Sir  Andrew  Stranirc.  sittinu'  with  them.  Tlie  live  folhiwinij 
sosions  weri-  |iresi(h'd  over  hy  tiie  Chaneelh)r.  tie'  Master  of 
tile  l{iills.  and  Master  in  Cliaiieery.  (Mi  tiie  '.'•^nd  January, 
]'!•;!.  tiie  Conn  was  held  in  t!ie  Coiirl  House,  and  t'len  were 
jireseiit.  in  addition  to  the  Chaneellor,  Master  of  the  U(d!s, 
and  Master,  the  Chicd"  .lii>tiee  and  .Iiidjre  Brenton.  The 
IJegistrar  notes  that  the  Chancellor  was  assisted  hy  Ihese  r.vo 
common  law  Jnd<res.  These  same  ilndjies,  or  one  of  them, 
coiitiniUMl  to  attend  the  sessions  of  the  Court  from  this  iime 
— not  in  all  cases,  hut  apparently  in  the  niajorily  of  them. 
We  are  thei'efore  ((iiito  safe  in  drawing  the  conclusion 
that  from  the  inception  of  the  Chancery  Court  to  the  ap- 
]ioiiitinent  of  ^Ir.  Holiie  hy  Koyal  commission,  the  pro- 
ceedinjis  were  ])re>ided  over  hy  the  Chancellor,  at  lirst  with 
the  Council  as  a  component  part  of  the  Court,  and  home  to:» 
or  twelve  years  later  iiv  Ma-teis  in  ('haiicery,  and  one  >>i' 
more  of  the  common  law  .liidj;es. 

1  lind  the  I'ollowiiif:  memorandum  made  in  l>oolc  Chan- 
cery Xo.  1,  hy  .lames  (iaulier.  Clerk,  which  should  he  pro- 
pcrved  as  showing  the  condition  of  Chancery  records  at  that 
date: 

"  ]\reni()randnin  —  Halifax,  Xova  Scotia.  On  the  27il» 
May  i:i)^',  the  llonourahle  Mr.  Hichanl  Hulkeley,  ^ra»ter  of 
the  Kolls  in  < 'hancery.  deposited  or  irave  me  in  cliarge  for  tho' 
first  time  the  following  hook>  relating  to  ("lancery,  which  I 
had  never  seem  hefore,  although  1  had  acte<l  as  Registrar  or 
Clerk  from  the  ahove  printed  jieriod  C^.^tli  January,  17SH), 
viz..  Chancery  hox  in  the  secretary's  ollice — a  parchment  hoidv 
— Xo.  1.  a  niarhlo  covered  hook — .\'o.  "i — do.  ',],  do.  4  (">,  (i,  and 
7  wanting),  do.  S  (!t  wanting),  do.  10  and  11  in  one  hook,  do. 
12  and  do.  13  and  14  in  one  hook.    Every  cause  in  Chancery  i* 
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iKiw  iiniiilicivd  I'n.iii  \(,.  i  ainl  -n  mi.  Iicarin--  rcicrciicc  tit 
then  Imoks  (.r  CliiiiKcrv  N'u.  1  jiixl  -i.  I'n.in  tli.'  yc;ir  ir::), 
in  fact,  hut  uun-c  so  I'n.in  ITTT  miuI  KTS.  ih,.  wIk.Ic  icnni  of 
the  |.r()C('('(liii<is  in  CliiiiiciTy  scorns  to  have  (lro|.|.c(l.  jind  most 
(•f  tlic  Imoks  incntioiu'd  in  (lie  first  s.'nt<'ni('  of  tins  nicnioran- 
(liim  from  No.  I  to  I  |  wcv  exclusive  of  ilml.  Imt  lirtlc  wrote 
ill.     For  fiirtlici-  particulars  sec  Chancery  hook,  No.  •,.'."' 

I  have  already  nu'iitioiied  my  surpiise  at  fnidiii^-  the  title 
"'^Master  of  the  I{oll>  "'  ^nveii  in  the  Chancery  records  prior 
to  IS'^,"),  it  hein^f  heyond  douht  that  no  .-ucii  ,ludj:c  with  a 
[{oval  commission  had  up  to  that  tinu'  heeii  appointed.  The 
.Master  of  the  Rolls  is  invested  with  the  .sinie  .judicial  jtowcr 
and  authority  jiosscsscd  hy  the  Master  of  the  KVdIs  in  Kii^land^ 
and  as  the  appoii'tmtnt  emanates  from  the  Crown,  the  ollice 
heing  held  under  Koyal  commission,  such  a  title  conferred 
on  an  othct-r  oi  the  Court  not  invented  with  judicial  autlioritv 
was  a  misnomer — a  misconception  of  the  miture  of  the  oltice. 
The  explanation  seems  to  he  that  ilie  !>ers(Ui  calleil  - 'Mastet- 
of  llie  [{oils"  in  these  entries  was  simply  the  lir.-t  Clerk,  or 
•enior  blaster  in  Chancery,  hut  liad  no  judicial  authority. 
The  fact  that  lie  is  never  recorded  as  presiding,'  in  Court 
alone,  hut  always  with  the  Chancellor,  itrings  (uit  clearly  his 
true  iiosition.  .\fterwards  when  the  Master  of  the  Rolls  was 
appointed  hy  mandamus  from  the  Soverei.Lni.  he  always  pre- 
sided in  the  Coiu't  id'  Chancery  as  the  sole  Jud^c.  and  from 
his  orders  and  dei  rei's  there  was  an  apjieal  to  the  (lovernor  as 
Chancellor.  On  the  heariuir  of  siuh  appeals  the  (.'hancellor 
frenerally.  if  not  always,  called  in  one  or  more  of  the  common 
law  Judges  as  his  assessors. 

\\  ith  these  records  licfore  us  we  can  at  this  dav  form  a 
very  fair  conception  of  the  old  Court  of  Chanc(-ry  j.resided 
over  hy  our  (iovernors  as  Chancellors.  We  further  glean  from 
them  that  the  ses-;ions  of  the  t  ourt  wore  at  (Irst  lield  ir.  the 
(lovernor's  hou.se,  then  in  the  eotineil  chand.er.  and  finally 
in  the  Supreme  (ourt  room  in  the  Province  l)uilding.  now 
Occupied  hy  the  legislative  lihrary.  ^Tasters  were  ap])ointed. 
There  was  a  Kegistrar  and  Deputy  Kegistrar.  Sergeant-at- 
Arms,  and    crier    or    messenger,  ami    lastly  solicitors    duly 
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cnrolk'd  and  cntitli'd  to  itnictisf  in  the  Court.  It  would 
;i|i|u'iir  Ironi  iin  entry  in  oni'  ot  tin-  Clianccry  1)o()ks  tluit  ilie 
liairist<'iv  ;ni(l  f;()li(iloiv  iuiil  not  liccn  always  In  tlii'  liahit  of 
allciidin;^-  llic  sittin<r>  "I"  the  Cuiirt  in  |iro|)(>r  co^tmiR'.  A 
Ppi'cial  onlcr  was  made  in  the  tinic  nf  (lovcrmn-  Lofijie  that  ii\ 
i'utnri'  all  L'cnil.'incn  prai'tisin;.^  licfuic  Hit'  Chancellor  must 
cojuo  properly  rohi'd. 

Lot  us  lU'xt  turn  our  attention  to  tlu'  praetici'  ^jnd  prn- 
cediire  ol'  the  Court,  and  oliservi'  how  and  in  what  manner 
its  husiness  was  carrietl  on.  Some  particulars  of  the  earliest 
(■ases  lomin^"  before  the  Cnurt  for  ailjudicalion  have  already 
heeii  ^iveii  hy  way  of  illii>tration.  'I'liese,  however,  by  no 
nuaiis  cover  the  whoK'  held  of  Clnuu'ery  litigation.  W'v  iiml 
that  (h'fi'iidants  were  hroiiirht  into  Court  hy  the  old  process 
of  writs  of  suhpd'na  reirularly  issued,  tosteil  in  the  name  of 
the  Chancellor,  seah'il  wiih  hi>  private  -t'al,  siLrned  hy  the 
Registrar,  and  served  liy  the  Provost  Mar>hal.  ami  after- 
wards liy  the  Serireant-at-Arnis.  who  was  sherill'  of  the 
county  of  Halifax.  Kills  of  complaint,  answers,  pleadinss. 
and  (h'unirrers  were  duly  liled.  .Motions,  references  to 
Mi  ster<.  interro,::at.)rie>  adniinisteriMl  iind  taken  before 
cxanuiiors.  orders  and  decrees  made  and  duly  enrolled,  livery 
known  sid)ject  of  equitable  jurisdiction,  from  tinu'  to  time, 
sooms  to  have  comi'  before  the  (luincellor  for  hearinj;  and 
decision.  Hrielly  to  eiinnu'rate  some  oi  them  extracted  from 
the  very  complete  index  kept  by  the  Ke^^dstrar,  I  find  bills  to 
f.et  aside  airreements — for  injunctions — for  injunctions 
ttpiinst  proceeding's  at  law — for  account  and  relief — for  foro- 
closuret — for  specific  performance — for  account  and  dissolu- 
tion of  partnership — for  discovery — for  redemption — for  con- 
tribution anionir  sureties — for  dower — for  partition — for  writs 
of  tie  I'.ri'dt  nujnn  --  for  srur  facias  to  repeal  letters  ])atent  — 
for  administration  of  trusts  and  estates  —  for  writs  of 
(le  hnialico  inquirendo — for  writs  of  certiorari — and  lastly  one 
ai>plication  for  a  writ  of  audita  querela,  which,  on  the  advice 
of  the  Chief  Justice,  was  not  ;:ranted.  The  above  list  of  sub- 
jects shows  that  tlie  scope  of  the  business  must  have  been 
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t|lliti'  (•\tfii>ivi\  1111(1  tlif  siilijt'(t>  siicli  ii-  to  ilfiiiiilid  coii-iilcr- 
alilc  know  Icilj^c  (if  ('(iiiily  [ mi ((•(•(•( I iii;,r<  mid  priiK  i|ilc«.  1  li.ivo 
not  |irft(.'ii(h'(l  t((  iiivoti^iilc  llic  (■(i!'n'(iiics>  nf  llic  Cliiiii- 
(■t'II(ii'"s  (Iccrccs.  iior  would  it  j-crvt  iiiiy  iim'ImI  |iiii'|m)S('  now  to 
<lo  so.  Uillh  for  forcclosiiic.  as  \\r  .-lioiild  u\|k'(.i,  liir-dy 
prodoiiiiiiiiti.'.  Many  of  llic  iikkIcs  of  iiroecdiii-c  then  in 
iisc!  Inivo  lieon  t-\vcj)t  auiiy  liy  llic  spirit  of  iiiodcni  rrform. 
It  is  only  iiitci'i'stiii<:-  to  iis  now  as  show  iiii:'  a  (  oiirt  of  t'(iiiity 
then  in  the  I'rovinci'  adjudicating''  and  lUdcciMluii:  in  all 
niiittcr,-  ri'i|iiii'iiii:  c(|iiitai)lf  relief. 

1  now  c'oiiic'  to  the  iiii|iort!int  in(|iiiry  as  to  the  practico 
Jind  iirocediirt'  which  fiovcriicil  our  old  Chaneeiy  Court. 
Our  curly  (iovcrnors  oeiii;;-  laymen,  it  occurred  to  lue  that 
their  methods  of  procedure  would  he  i>\'  the  simjilest  cliar- 
ucti'r.  iinlraninielled  with  the  iixed  e(piity  rulo  ai"l  practice 
of  the  mother  country.  This,  however,  was  not  tho  case. 
Fortunately,  we  lia\«'  in  one  of  the  Chancery  hooks  of  record 
most  coiiijilcte  information  on  ihi.-  point.  The  practice, 
^fciicrally  speakin;:,  was  in  conforiuity  with  that  in  voirue  in 
all  i'(|iiity  courts  at  tluit  jicriod.  Hut  tlie  particular  code  of 
procediirt'  and  general  rules  contained  in  the  hook  ahove  re- 
ferred to  lead  to  the  conclusioii  that  they  were  taken  from  and 
foundi'd  upon  tlii'  proci'diire  tlieii  in  force  in  the  Irish  Court 
of  Chancery,  it  hears  intiTiial  evidence  of  this  from  its 
fre(iuent  roiVrences  to  the  city  of  I)iil)lin  in  fixing  the  times 
for  service  of  writs  and  iiotico.  Jii  corrohoration  of  this  is 
the  fact  that  the  nu'thod  of  foreclosure  and  sale  in  use  in 
lieland,  which  we  retain  to  the  present  day,  was  adopted. 

'I'liese  ruli's  and  ordi'is  are  all  to  he  found  in  Hook  A., 
Chancery  Kules  of  Practice,  in  manuscript,  written  out  in  a 
clear,  legible  style,  with  the  fidlowing  heading: 

"The  procedure  of  the  Rules  and  practice  of  the  High 
I'oiirt  of  Chancery  as  they  arise  npon  the  several  pleadings  and 
proceedings  in  causes  according  to  this  order."' 

Later  on  in  the  same  book  is  a  second  set  of  Rules,  headed 
*'  A  Collection  of  l{nlcs  and  Orders  in  Chancery,"  also  in 
nmnnscript,  made,  jirobably,  at  a  later  date,  and  a  revision 
of  the  former.     In  this  set  are  to  be  found,  in  explanation 
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(111(1  siip|inrt  III'  tlic  viifioiis  rules,  ritnlioiis  from  the  floc'sioiifi 
of  the  Irish  ( 'liiiiitclldrs.  nil  |tiiiiiliiiLr  I"  <Ih'  soiino  frnni  wliirh 
tlii'V  well'  evidently  liilseii. 

No  (Iniilit  iliese  rules  inii-t  liave  Iiecii  |ire|)(ire(|  nuil  ailopt- 
e(!  hI  ji  very  early  iliite  in  flu*  history  of  llu' Com  t.  No  cliange 
appears  to  linve  heeii  iiiiide  in  tlieiii  until  ".'flth  I  (ecenilier, 
ism;?,  when  a  new  or  added  set  of  rides  was  made.  Thini 
addition  was  made  in  the  last  \ear  Mr.  Woliie  held  the  olliec 
of  the  Master  of  the  Wnlls,  and  it  would  seem  that  just  heforo 
complaints  had  hcen  nuule  and  legislation  enacted  to  coinj)el 
improvements  in  Chancery  procedure. 

Mr.  Heamish  Murdoch,  who  puhli^-hed  his  l'!pitomt>  of 
the  J^aws  of  Nova  Scotia  i'l  |s:{;{,  thus  speak.s  of  the 
Court  of  Chancery  i\!i  refrardeil  at  (hat  date:  "Any 
one  who  will  dclihcrately  read  thronjrh  the  long,  un- 
meaning, hut  expensive  form>  of  hills  and  answi'r.s  in 
Chancery,  and  the  alisurd  and  unnecesary  processes  of 
contempt,  as  th(>y  are  calleil,  nui-t  lie  hlindeil  hy  a  reverence 
for  anti([nity,  if  he  does  not  thiidv  them  nnreas(tnalile.  Those 
who  are  (as  clients)  mado  actpiainted  with  the  dilatory  and 
unsatisfactory  progress  of  any  Imsiness  which  goes  into 
Chnn^cry,  will  feel  convinced  that  there  is  something  wrong 
in  a  system  proiluctive  of  such  results.  I  have  touched  upon 
changes  of  an  extensive  nature,  hecause  I  have  reason  to 
think  that  some  alterations  of  importanci-  are  wished  for  hy 
gentlemen  whose  long  professional  experience  and  high  sta^ 
tion  in  the  Courts,  and  at  the  har  of  this  Province,  render 
thoni  the  most  competent  judges  of  the  extent  of  tho  evils 
arising  from  the  present  system.  The  Court  of  Chancery  in 
Kngland  has  heeonie  a  nntinnal  grievance  from  its  e.x|)en.«o 
and  delays.  aii(l  smne  of  the  colonies  and  manv  of  the  Cnited 
States  have  no  Court  of  Chancery,  heing  disposed  rather  to 
snhmit  to  many  of  the  strict  rules  of  the  common  law  in 
ordinary  cases,  and  in  important  ([uestions  to  resort  to  legis- 
lative Acts." 

This  extract  ]iro))alily  reflects  correctly  the  ojiinion  of  the 
profession  and  imhlic  at  large  at  the  time  it  was  written, 
respecting  the  Court  of  Chancerv  in  this  Province.   As  already 
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ill  liiind.  iiml  |i!i»«f(|  fi  -latiiif  rcininiiL;-  iiinl  .iiii'n.i'i/iii;;  llic 
Jiuikiim'  nf  new  rules  for  cNiicilii  ino'  iiml  cliriiiiciiino  pni- 
(I'diirc  ill  tlic  ( 'niirl. 

Till'  lU'W  rules  liear  the  I'lilluuiiii:  lieiiiliu^^: 

"  ((iriM- ni- (  n  wci  Kv.     ".'n  I  i.e.  |s;!:i. 

"  His  llni r  the  (  liiiiieellor.  I.y  iiinl  with  the  nilvice  of 

the  Master  ol'  the  IiiiJK.  doth  hereliy  mder  mid  diri'ct  in  iiiim- 
IIPI-  fdlhiwilljr.  thiit  i-  to  si\."  Then  (ome  tuenly-two  new 
I'lde>   no!    Iiieriliil;^-  jillV   |  nil't  Kldiir   llotiee   here.       All    appeal  is 

provided  for  iVoin  the  Ma-ter  of  the  K'olls  to  the  ( 'hmieellor, 
and,  as  we  r.lready  know,  uiiere  tlie  ainouiii  in  Hti^ratioii  ox- 
recded  i';i(IO.  there  \\ji>  a  further  appeal  to  the  .liidi(  ial  Coiii- 
liiittee  of  the  I'rivv  ( 'niiiicil. 

I  do  not  lind  that  any  new  or  additional  rnl"-  were  iiiado 
diiriii-:  the  period  the  olliee  of  Master  of  the  IfolU  was  held 
cither  liy  Mr.  lairiiaiiks  or  Mr.  Aiclr'Sald.  r.iii  on  the  Vdtli 
Alienist,  islC.  vhortly  after  Mr.  StewartV  appoinliniMit,  a 
iiiimher  of  new  rule-  were  made,  and  somi'  of  the  previoii.s 
orders  were  rexinded.  Mr.  Stewai't.  during  iiis  ineiiinheiicy 
of  olliee,  eontiniied  from  year  to  year  to  promidL^ate  new 
rules,  doiiie;  away  with  many  of  the  nld  and  eiimlieivome 
ones,  ami  iiciierally  impro\in!:-  tin-  mode  of  procedure.  It- 
will  he  siinieieiil  to  ^ive  the  date  of  their  enactment  to  shew 
how  assiduously  the  la-t  .Ma>ter  of  tlie  If.dU  wa-  wcrkiiiu'  to 
reform  the  procedure  of  the  Court  of  Chancerv.  and  to  clear 
away  many  oiijecl  ionahle  features  which  had  urouii  up  in 
the  eoiirx'  of  years.  The  -iicceedin::'  liew  nil  's  and  orders 
Were  made  in  rapid  siicce»-i(Ul  as  follows:  !  Sept..  ISllI; 
;il  !><•(•..  isi::  i:  Jan..  isis;  •>;  .laiiv..  1>IS:  1.",  May, 
ISIS;  '>()  Nov..  ISIS;  1  Jan..  ISl'.i;  |:;  D,.,...  l.slll;  I  JiillP, 
is  I!);  •.'!!  Jany..  IsT-ti;  :!|  Jany.,  l.s.'.O;  1  Maivli.  IS.-.O;  ■> 
.March,  iSod;  ',  Jan..  ls:.l;  •.',-,  I',. I,..  is.M;  i;;  .March,  is:,-.'; 
!>  May,  ls;,-J:  |  May.  In.VJ:  and   11  D.v..  js:,-?. 

It  would,  of  course,  he  oi||  of  place  ill  a  -ketch  of  this 
kind    to  discuss    or  comiiieiit   on   the  ureat    chaii::!'-  (.'tfeeteil 
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ill  CliiilKciv  iiirtlinds  liy  tlic^c  ilili's.  Iiiil  Iiy  any  one  siiHi- 
ciciitly  iiilricsici!  criiiciilly  tn  iiiiikc  an  rxiuniiuitinn.  il  will 
!)('  r»iiin(l  lliiit  many  (if  tlic  rfrnrm-  in  |iia(li(i'  siilisfi|ii('nlly 
i;(ln|iti'(|  il.  (iiir  |ii('>;('nt  .liidicatiirc  Ad  wvn'  Itmii^lit  into 
force. 

That  till'  (diirt  of  (lianci'i'y  ijiil  a  lari;c  and  iiiciTasin^ 
sliiirc  i<\'  till'  jndicia'  liii>inc<s  d"  tin'  I'l'dviiicc  is  cvidt  nt  from 
(he  iiinrlitT  (d  (■as(>  ciilfrcd.  I'':'":!'  llii'  records  il  a|i|iears 
Hull  ii|'  to  tlie  year  II!»!t  lliep'  were  licard  and  deteniiincil 
]'M  cans's  and  matters,  nnd  aitoj^'etlier  from  the  year  I7.')l 
until  the  ycir  is.'id.  \ihcn  the  Court  was  aliolislied.  I.IXH, 
wliicli  ■-  sntlicienl  prixd'  that  in  its  latter  years  it  was  kept 
liUfily  ein|ihiycd. 

Amoiiir  tl.>'  many  iM'<d*e>isioiiaI  men  wlio  practised  lud'nro 
the  Coiirl  are  the  name-  of  (hose  familiar  to  iis  and  distin- 
frnislnd  in  oiir  pid'tical  and  judicial  annal-.  (iilitions.  at  one 
lime  S(di(iior-(ii  in  .;il.  and  later  Attoriiey-deiieral.  for  the 
rnivincc;  Mi::il\,  who  ^nlisetpieiitly  hccame  a  .lndi;e  id'  our 
Supreme  ('ourt;  I'dowcrs.  at  one  lime  ( 'liief  .1  iistice:  Wichanl 
ifoiiii  I  iiiacke.  im.M  Attoriiey-tieiicral;  I'o^ti  r  TTutcljinsoT., 
enc  id'  luir  Sirir^'ine  ('oiirt  Jiidiics;  Koiiie,  uIm  iiecaiiie  lirst 
Master  id'  the  m'oIIs;  Voiin.u",  who  hecanie  Chief  .iiistice; 
iFohiisi.ii.  later  an  '''.ipiity  .lnil;i-e:  and  !oliii  \\ .  kitchie.  his 
very  aide  sucie^xir  'I'liere  were  many  nther-,  whosi'  names 
lime  alone  pieveiiis  nie  from  nienlioiiiiiir.  'I'he  weli-ki>o\\  n 
reputation  of  ilioe  lawyi'rs  i-  a  suHicii'iit  ;.'iiaraniee  '.lal, 
especially  in  later  times,  the  initter-  litiuati'd  in  Ihe^'miri  nf 
Clinncery  mii^t  have  heen  tri  d  with  leaniin;:  and  accuriite 
ktiowledfic  of  eijiiit  ■  jiiM^prudeiicc.  It  IS  not  my  intention 
In  fellow  iiiid  point  out  m  delfjii  the  |»rocredi:ii:s  of  the  Court 
of  Chanciry  during'  the  period  the  laeuteiiani-(Jovernnr  was 
Clianci  llor  am!  soic  ,lud;.'e  of  thai  ( 'ourt  -  not  that  the  recordrt 
do  not  niford  ainindan!  nuiterial  hotli  inlereslinjr  and  iii- 
ttriiciivc.  Iiiil.  luoperly  to  fell  th,'  i,i>.ti,ry  of  the  Court  from 
llie  ;, .-.ir  !s?."i  iiiilil  it,  ceased  to  he  in  iSeC).  d.  inands  Ilir  re- 
iiir.ininij,  portion  of  mv  paper. 

'I'he  liiisines-  of  Ihe  Coi;,;  of  Chiinoory  had  gradually  in- 
creased, ;ind  the  (ioveriior  Inn'  for  ^ome  years  hpeii  strivinj,? 
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fo  linvc  n  ri'LMiIiii'  K(|uity  JikIlti'  npiiointcil.  In  ISilfi  Lord 
1  )iilliniisi('.  llit'ii  (  Mtvcliior.  li.id  ;|cl  ii.illy  cnmiiii-sidiK'd  Cliiof 
,lii>ti(('  lllnucrs  ,1-;  Mitstcr  (if  llic  iJnlls,  Imt  on  rcrcroiifi"  to 
llic  lin|iriiiil  ( idViiMiiriii  it  wiis  1 1  i-ii  |  iprnv  cd  III',  find  Hit! 
(•(illlllli'«si(i|l    cMllci'llcd.       Nil    li'il-nii    is  jl-siuiH'd    \'nv   I  hi-.  ;llld    I 

only  a.«siiiiit'  lliiit  llif  Ilniiii'  (litvcrniiicnl  so  i'cI'usimI  ln'caiiso 
till'  two  iiositioii>  wiTc  iiudinjiiil  ildc. 

Oil 'I'licsdiiy  tho  1  Itli  I'rliniiiiy,  1  s-.'C.  t  lie  I  Jciitcii;int-(!ov- 
ornor  liy  nics-ni:*'  iiifonnt'd  llic  A'^-cinlily  tlmt.  luiviii'i  ox- 
licrit'liii'd  coiisidciiililc  dillinillv  in  ili-iliii!'i;iiii:'  hi-  diitiis  iis 
r'J;anct'lIor  for  wmit  u\'  ;i  cnniiiitcnt  h'i:;il  .is-i-lnnl ,  iincoii- 
iicctcd  with  iinv  of  the  coininnii  hiu  ('(Hiii-  nf  lh'  I'rovinco, 
lit'  liiid  dffiiicd  il  hi-  duty  to  rc|iif>i'iit  In  hi-  Miijcsty  tho 
i)t'fi'--ilv  (d'  iippoiiitiiiLr  !i  Muster  i>r  the  IfnII-.  mid  !i;id  ;it  llic 
Piiiiif  liiiio  ri'foiiiiiH'iidcil  Mr.  U'nhii'  I'o'*  ihc  ;i|i|iiiinl  iiifTit. 
TIk'  Kiiiir  hiiviiii:  !i|i|irnV(d  thi-,  hi-  l''.\(  rllciicv  now  sii; - 
p'Sis  to  the  .\>-i'niMv  the  fvpcdit'iuv  of  ihfir  nnikinLT  pnit- 
iildc  |irovi.-inn.  lli'  ii;id  coniini-sinni'd  Mr.  I'nliii'  ii-  Ma-fcr 
of  tilt'  iiolls  nii(hr  n  cniuii  (inn  of  the  noii  — ity  id'  the  oiVico. 
<  'I'lifsday  the  'i\~\  I'i'liniiiry  the  im''-<;i^v  rcciivrd  I'roni  liis 
l-.vftdlciicy  ichilintr  t"  the  iipiioini  nicnt  (d'  M;!>trr  df  lln? 
IJolls,  ii|ii>n  thi'  -ccund  ri'iidiii:;-  of  m  ri-inlminii  n\'  the  coiii- 
iriiltcc  llml  il  \v;i-  cvp.'diciii  \i>  niiikc  n  >niliild('  provision 
for  this  ollicc,  underwent  ennsi<h'iiildr  dis(ii--ion.  I'  was 
snpporled  hy  th"  Spe;il<er.  Me.-r-.  ["iiirliimk-,  l.iiw-on.  I'ni- 
n(-l<f.  and  !'r,i-er.  on  llie  ground  thai  hi-  lAcellencv  had  ex- 
|ierieii(i'(l  diiVicidlie-  in  presidini:-  in  the  Chui'I  id'  (  haneery, 
liaviiiL:'  I'tdt  hiins(dr  nnt  allu'jviher  iMuipeteiit  \i>  deeide  ii|.on 
the  matters  whi;  li  caiiie  hel'mv  hiiii:  llial  il  wa-  a  honii  which 
his  Ivxftdlfiicy  de-erved  fiinn  lii>  zeal  for  the  piddie  servieo 
iinil  till'  irt'iicral  inlere-l  <d'  the  |'ro\inee:  thai  ihe  reeoin- 
nieiidalioii  not  nnlv  cinie  iroin  hi-  i'.s' tdleiiev.  luu  al-o  Irorn 
lii>  Miije.-t  v'.-  niini.-ter-;  and  thai  the  peciili.ir  favoms  wliitdi 
this  I'roviiiec  had  reeei\ed  from  the  ni"!  her  eoiiiil  ry  liail 
cM'ry  olaim  n|  mi  respi  it  and  eiiiiitiide.  .Mr.  Votiiii:  eon- 
siilered  that  it  would  lie  liiiildy  improper  to  run  in  the  face 
of  his  I'Actdlemy's  reeummeiidatinn.  Inn  wlieii  he  fMn-ideri'tl 
the  verv  heavy  expeii-e  ihe  judicial  e-taidi-hinent  wa-  lo  tin? 
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l'r()\i!i(('.  iiml  tlint  it  was  Mic  first  ii|i|i(iiiitiui'nt  nf  -a  Ma-tcr 
of  till'  K'ull-  tliroiii^liuiit  t!;;'  I'>riti-li  rofciiiii  |»()ss(-.siiiii>.  it 
would  lu'  wt'll  til  pause  iicl'nic  tli"v  made  tlic  a|i|ii)iiit iin'iit. 
lie  tlicrd'orc  ri'iniiiiiu'ii(l('(l  it  \n  he  limited  t(i  the  |ii'iit)d  of 
Ills  K\cel|eiie\"~  ad  mil)  i>l  rat  inu — t  liis  nede,  lie  tlioiii:li(,  wniiM 
lie  irealiiii:'  liis  I'lxeelleiicv's  iiier-ai^c  with  nmi'e  di-t  iiii^iiislu'd 
I'lill^lderatinli.  and  would  eualde  the  l*Mivillee  to  judjio 
wiietiier  tile  ad\anta.i:('  ai'isiiin-  iVom  the  ullice  was  ((uiimen- 
.-Ufate  tu  the  e\|peiise.  Messrs.  1'..  DeWnjf.  W.  II.  |{(iac-ll, 
and  ('liunli  -ti'iuiLilv  npinised  the  mea>ure.  'The  cDmiuit tei' 
divided,  ami  the  (Hiotioii  \\a«  earried.  twenty  votiui;'  Inr  it, 
and  ten  aL:ain>t  it.  'Idle  hill  ;-uh>e(iiieiit  ly  |ia,v((l  tlii>  >e.— imi 
yiviiijr  iiU)i\  a  yeaf  peniuiiieiitly  as  salary  ul'  the  .Mastef  of 
the  |{(dl<.  .Mr.  1,'ohi.'  wa<  made  Master  nf  the  IJnIls.  'Phi! 
Act  whi(li  thu>  made  the  iiiM  previsiun  Inr  Ma.-ter  of  tlie 
]{ells  will  he  fdiiud  111  the  l'r(i\incial  Statutes.  Chapier  .\i., 
passed  in  the  year  iS'.'t;.  It  is  imt  otherwise  of  iinpoitaiue 
than  a>  lixini:'  the  >alary  in  lieu  u\'  all  other  I'liar^fs  or  l'ee>. 

Simon    riiad>tieel    luihie    waN    hy    K'oyal    e I'l-sion  ap- 

poinled  lii'.-t  .Ma-te!'  of  the  KNdls  for  the  I'roviiiei'  of  .Nova 
Seoiiii  nil  the  "itli  heieiiiher.  l.s'J.").  and  ludil  that  olViee  until 
his  re,-ii:iiai  ion  in  l.'s;!!.  ili>e  'niiii.—ion  is  duly  ri'ji-teied  in 
the  record  hook  of  olVue,  and  I  L;i\e  it  in  full.  The  sulise- 
ipieiit  eommi--ioii'-  to  his  sueies-or?  were  ill  the  >ame  laii- 
glia-^e. 

"(ieori;i'  the  I'liiirth,  hy  the  (iraee  id'  (iod.  etc..  etc. 
To  our  'rrii>ty  and  wull-belovcd  Simuu  iiiadslreel  Kohic, 
l>(piire,  (ireet  iiig. 

Ilaviiii:-  taken  iiiio  our  leyal  eon>iileration  the  loyalty. 
il't('<rrity.  and  ahilily  (d"  you  the  said  Simon  llraiUtreet 
liohie,  ilo  l)\  tlie-e  presents  const  itiite  and  appoint  you  to  he 
"Ma.^-ter  atul  Chief  Clerk  id"  the  |{olU  and  Records  in  ami 
heloiiiiinn-  to  our  Court  of  (lianeerN  of  and  in  our  >aid 
Province  of  Nova  Scotia.  To  have.  hold,  exeri  ise.  ami  enjoy 
the  r-aid  olliee  of  Master  and  Chief  Clerk  of  the  Iv'oll-  and 
liecord.--  »d'  our  said  (oiirt  of  Chaiicei-y  with  you  (he  said 
Simon  r.railstreet  l»ohie  dining  our  plea-ure,  toui'lher  with 
all  the  powers  and  autiiorities  to  said  olViee  helon^iii^'.  with 
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all  iitid  siiiiiiiliu-  the  I'i'/hts,  siiliirit'-.  I'ccs.  prMlil-.  ami  lulvati- 
ti)<a's  tlicrcimto  liclniiLiiiit;-,  111  ii~  full  ami  ample  a  manner  as 
llic  sinie  (ail  lie  In'M  ami  eiij-ufd.  In  te>tim<>iiy  wluTt'of, 
i!tt'.  t'lc,  witness  niir  tiii>ty  ami  weli-lielnved  laeiiteiiiiiit- 
(ioiUM-ai,  (leiieral  Sir  ,lame>  Kempt,  Lieiileiiant-linvernor. 
roiiimaiiiler-in-l  liiel'.  and  (  liaiieellm-.  etc. 

Dated    .Mil    Deceiiilier.    iS-j.'i." 

Mr.  j{()liie  iMitered  <in  lli«'  dnti.s  (d'  ids  (ilTiee.  atte'-dinirto 
all  the  judicial  work  prior  to  this  date  p.TJ'ormed  v  ili" 
(■jianceilor.  'i'lie  Minute  r,o,.k  of  ( 'liaiiceiy  kept  diiiin-  his 
tiiMu  iiulicati's  that  the  UMial  lnisine-s  of  a  Court  ol'  [•".(piity 
was  carried  on  htd'ore  him  as  ,liid,-v  (d'  the  Conn.  .M'ut 
glaiicin,--  thron.iih  the  various  entries  of  caiiso  and  iiiattiM>: 
heard  l.cl'ore  him,  1  timl  nothin--  (d"  special  note  (  \eept  the 
ad.litional  nilcs  iir<t  passed  during  his  term  ol'  uiliee,  to 
which   1   have  alrt'ady  made  allusion. 

On  the  .".ih  Aii-ii-l.  is:;  I.  CliMrh'-  IJid'iw  [■■airl>aiiks  ^vas 
appointed  Master  of  ilie  lJoll>  on  the  re-i-nat  ion  of  Mr. 
Kohie,  and  lilled  that  po-itioii  until  hi-  'lendi  ill  ISll.  1 
Jill,!  ill  i|i,>  rccDi'il  iM.nk-  the  following-  account  of  hi-  lir-l 
takiii--  his  M'at  a>  Ma>ter  (d'  the  K'oll,-: 

••  Miuiday,  isih  .\ii,-iisf.  1s:', I. 
"  The  Court  opened   in  the  Co.irt    lloii-e  in   the  Province 
I?tdlding  this  day  at   1  1  o'ciock. 

I'ln'MMil Hi-    jjoiioiir  Charle-    Kiifii-    l'airhank>.   .Mu-lcr 

(if  tin'   lloll-^. 
Nathaniel  \V.  Wliite.  IJe-i-i  rar. 
.lohii  dailies  Sav.yer.  SherilV  of  Halifax. 
The  Crier. 

The    Atiorney-deiieral     ami    tlie     C(Uiii.-el     and 
Solicitoiv  praidising  in  Cliaiicery. 
His  Honour  diri  cted  the  comiiii.->ion  for  hi-  appoiiiiment 
to  the  ollice  of  Ma-te,-  of  tile  h'ojlr-  to  he  read,  and  tin-  lieiUL' 
read  it   was  ordered  io  he  enirred  in  the  ni.mite-;. 

IHs  Hoii..ur  intimated  to  the  har  tliat  the  IJnlls  Court 
would  for  the  iireseiit.  and  until  further  order  herein,  he 
liid  , ularlv  on  the  tirsi  and  third  Monday-  of  every  nKUitli 
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(exce]>t  (liiriiip  tlic  tiTitis  of  tlic  Siiprt'iiu'  Court),  and  011 
such  other  ihiys  a*:  shouhl  lie  ]tarticuhirly  aj'pointcd.  'I'liat 
tlio  Court  woiihl  si|,  in  the  Court  Ihui.-c  in  the  I'rovineo 
liuihlinjjf,  whicli.  witii  the  approhation  o|'  the  Chancellor, 
liad  lieeii  appointed  hy  his  Honour  as  most  suitahle  Tor  the 
jiuhlie  proceed iiiirs  of  the  Court,  and  would  he  attended  hy 
the  sheriir  and  other  ollicer.-,  and  that  ivctitleman  of  the  har 
woidd  re(iuire  lo  a])pear  in  proTessional  costume." 

One  would  infer  from  reading'  this  order  that  the  sittinjr.s 
of  tJie  Coni't  of  ChaiU'cry  hefore  Mr.  I''airhanl<s's  time  liad  not 
l)een  open  lo  the  puhlic,  or  at  least  had  not  hecn  held  in  the 
Court  House  where  the  pnlilic  coi.ld  attend,  and  that  ;:cnt1e- 
nieii  of  the  har  had  iieen  heard  witluuit  heinif  in  proper  dross. 
J  should  he  inclined  to  draw  the  conclusion  from  this  and 
other  circumstances  that  in  ^Ir.  i{ohie"s  day  Cliiincery  proceod- 
iiiizs  were  idiiilucted  in  n  Iodx'  iuul  iufornial  mann  'r.  which 
]\lr.  I'iiirhaid<s  was  dcternnnc(|  to  ciurect.  I  lind  a  record  in 
the  Chancery  .Minute*  Hook  al  p.  Hi  which  is  of  sonu'  import- 
ance as  showing  that  when  the  Chancellor  pre>ided  in  the 
Court  after  the  Maslci'  u\'  the  luills  was  appointed,  he  was 
as>isled  hy  llie  conuuon  huv  Judui-.  The  entry  is  as  follows- 

'■•nirusDAV  AM)  iiuDAV    1  irii  iS:   J.Vni  may,   Im;?,"). 

Present  — The  (  liaucellor. 

'I'he  Chief  Justice. 

:\Ir.  .luslice   Hill, 

Mi'.  .Iu>tii'e  liliss, 
(^ause:  (iu<>ie  v.  .Miller. 

This  cause  was  heard  or.  exceptions."' 
On  the  I'.Mh  May.  is;!."),  i-  this  entry,  showing?  some  fric- 
tion lietwceu  the  Chancellor  and  the  common  law  Jud<res: 


"TUESDAY,  M.vY   19,  1838. 

Court   of  (  Iiaiirery  o])ened. 
i'resent—'l'iie  "chancellor, 

•   The  minster  of  the  I^olls, 

"^^r.  Xutting  and  The  Hef,Mstrar. 
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Till'  Clijiiucllur  ilircctiMl  the  I*r;;iMi'ar  to  iiiMrcss  a  note 
to  the  Cliirl'  Jiistici'  aiul  oilier  .liiil^(>  to  iii(|iiirc  if  tlicy 
nioiiiit  to  iiltciiil  the  rmirt  tlii-  iiioiiiiiiu'  accnrdiuM  to  tlio 
adjoiininiciil  hukI.'  Iiy  tlw  I'liici'  .liistic<'.  Ili>  lv\.'cllciicy 
\\ailiii,<:'  for  an  aiisuri',  and  the  Kai'  in  allciidaiKr.  Alter 
waitiiiij:  until  W.  o'clock,  and  the  .liid-e-;  not  allenditiL;-.  his 
Ivxcellency  liad  a  iiaper  writli'n  liy  liiin-df  -etiin-  lorili  iliat 
he  liad  attended  and  waitecl  foi'  an  hour,  and  hasiiiu'  had  no 
intimation  from  them  that  tiny  would  not  attend,  he  would 
adjourn  the  Court  until  to-moirow,  Wednesday,  at  1'^ 
o'clock."' 

On  Wednesday  'idlh  .May,  IS.",.".,  folh^u-  this  entry: 
"  Tile  Court  opened  in  the  Council  Chamlier  -  I'rexnt.  the 
ifa^ter  of  the  KVdls  ami  the  K'evistrar. 

Ca|>taiii  Cam|iltell.  .\.l ).('.,  delivereil  to  his  ilonoin'  a  mes- 
saiiC  from  his  Kxcelleiiey  -lalimr  that  lieini;-  enuaLicd  in  Coim- 
cil  lie  could  not  attend  the  (our!  and  did  len  kiioA'  when  he 
could  come  down.  Mi-;  llonoui'  then  aiijoiiriieil  the  Court 
until  Monday  m  \l  at  II  o'clock. '"  jlcyond  these  extracts.  I 
have  (d)served  iiotliiiiu'  (d'  consei|Uciice  !o  note  iu  the  Chan- 
cery |iroccedines  diiriii'.j'  Mr.  I'aiiliank-"-  |ii'rio(|  ol'  ollice. 
'J'liore  was  evidently  a  lari^c  ainoiinl  of  the  ordinary  liu>inos.s 
trail-acted,  as  the  iidnuie  l]0(d<  sliow>.  and  1  have  always 
nnder-tood  thai  Mr.  lairhanks  wa-  an  ellicieiit  and  aide 
il  udgc. 

Sammd  (i.  W.  .\rchiliald  succeeded  l'"airliaiik>  a.-  Master 
of  Ihc  I'olls  on  the  'iSlh  .\|>,-il,  isl),  and  held  the  ollice 
iiiilil  hi-  death  in  jsu;.  '{"jn'  fame  of  his  clo(jiieiice  a-  an 
orator,  and  the  important  part  he  plaved  in  the  pulili<-  all'airs 
(d"  .\ova  Scotia,  are  loo  well  known  to  need  any  further 
reference  on  my  jiarl.  Hi-  life  was  written  years  a^d,  in 
which  .ill  particulars  have  lieeii  ^iveii  to  ihe  woijd.  lie; 
had  liceii  om'  of  the  foremost,  lawyers  in  the  Province,  and 
enjoyed  a  lar;^'e  pracli(e  in  I  lie  ('oiirl  of  ('haiicery,  as  ihe 
rc('Or(l>  dixlo-e.  ,\-  in  the  time  of  his  pre(leccsors,  1  timl 
nolliin^'  (d'  an  interest iiiL''  or  rcinarkahlc  eharacter  in  liic  Chan- 
cery records  dnrini:  his  term  to  make  nicntion  of.  All  the 
business  of  the  Court  seems  to  have  iiecn  in  the  usual  cliannol. 
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It  is  iiiiroi'l  iiii.'ilc  that  111!  rc|Hiri('(l  ilcci-idii  nf  mir  llist  tliri'c 
Masters  of  till'  I  full-  rcinaiii-.  aiiil  ('\c('|it  the  ilcrrcc-  ilicy  iiiailc 
\\i'  have  no  nialci'ial  tVnin  wliiili  tn  rnriu  an  opininn  nf  their 
(|ualiliea1iiin>  as  l-liinity  .Imlucs.  'I'hei'e  nre  yet  living;-  |tei'- 
s<,ns  who  reuieuilier  hnth  l-"airliaiiks  ami  Ai'chiliald.  ami  wIm 
-;|H'al<    (if   iheiii    lidih   n^   men    of   liii;h   aliility   and    integrity. 

Mr.  LiiniiWdrt  h  in  Iiis  life  <\t  Mr.  Arehilialtl,  at  |i.  I'lii. 
maki's  the  folhiwinii'  ret'ereiiee  to  him  a-;  a  .ind^c:  "Mi-. 
.Archilald  soim  had  an  <i|)|Hii't  iiiiily  i>['  di>|>]ayini:  his  jndirial 
qnalilies  in  his  new  |i(i>iliiin.  The  sound  eonimon  ,-ense 
whieh  ili»liiieiiished  his  jiidi:ni('nt>.  ami  whicii  after  all  forms 
the  fonmlalioii  of  l;i\v.  and  e(|nily — the  (leanicss  and  prcei- 
sion  witii  which  the  iirim-i|ile-  nmh'rlyiiiir  the  ease  were 
annoinncd  and  apidied — i:ii\e  a  eharadei-  to  his  decree*  which 
was  not  generally  expecti'd  on  the  pari  of  the  Iimi'.  Had  he 
ascended  the  hench  eiirlief  in  life,  he  would  nndouhtedly  liavo 
lid't.  iieliind  him  a  reputation  as  a  Jnri-t  not  inferior  to  that  of 
almost  any  i>f  the  di-tinnnished  men  who  liavo  held  oiVice  as 
.ludires  in   Nova  Scotia." 

I  ha\i'  not  iiecii  ahh'  to  lind  the  dcci-ions  or  deen  's  to 
which  Mr.  Loiii^worih  idhhles.  hut  pre-ume  he  makes  the 
statement  fnuii  the  recollections  of  lawyers  who  knew  and 
heard    Mr.    Ardiihnld. 

'I'h  fourth  and  la>t  .Ma.-ter  cd"  the  Rolls  (d"  this  Province 
wiis  Ah'xamlcr  Stewart.  ap|tointed  on  IJie  '.'oth  May,  ISli!, 
on  the  diatli  of  Mr.  .\rcliih;dd.  Like  his  predecessor,  he 
had  lakeii  a  leadinu'  and  disliiiL;ni>lie(l  pnrt  in  the  piihlic 
all'airs  of  tlii>  Province,  and  was  re^arde(|  as  a.  lawyer  id' 
eminent  ahility  and  learnin;^-  find  uprijihtne.-s  of  (diaraeler. 
'I'o  many  of  the  present,  jieiicration  hi'  wa-  well  known,  ai\d 
we  ;ire  fortiin;ite  ill  haviiii:'  a  few  of  his  deci>i(nts  reported, 
wdiicli  hear  le-timony  to  the  justice  of  tlie  reputation  lie 
enjoyed  a>-  a  .liidiie.  lie  remained  Ma-ter  of  tlie  Rolls  until 
the  Coiut  of  (jianeery  was  aholislied  in  the  year  1S.")(i.  it 
wa<  diirin;:-  his  term  of  otViee  that  the  agitation  eommonced 
whicli  ultimately  resulted  in  that  importanl  ineasiiro,  ami 
to  which  1  will  shortly  turn  iiiv  alteiilion. 
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With  this  hiMcf  ivrrrmec  l<>  the  I'niir  ^hl-tt■I•-  nf  l!i"  \U>\\<, 
I  Jiiii-t   pii->  (111  to  nihcr  iiiiitttTs  iiciirin.i.''  i»n  the  coiivut  miuii 
and  |)riiccc(hii,us  (if  the  ('(Uiri.     I  h;i\i'  IicIoit  ini'iiiiniicil  that, 
with  tile  f.\c<'|pti(iii   (if  two   Acts  Jlxiiii;'  the   t'ci'-   In   1"'   tiiki'li, 
no   h'jzi-^liilidii    ;ill'rclinu-   the   ('mirt    \\;i.-  ciiaclcd    iiiiiil     l^'.'ii. 
whiii  the  Act  \Mis  |iiis>c(l  |»ri)\  JiIIiil:' a  >alarv  I'i'i'  ilir  Masici' ot' 
the  Ii'iill-.      I   have  al>n  iniinird  diil  tliat  the  I'hanccllnr  mdi- 
nariiy   |ire>i(h'd  as  suh'  iliid,L:'e.  with   twn  nr  mnie   Nhi-ter-  in 
Chancery  as   ins  asi^<'ssors   or   adviser.-.     'Ilie    .\hi-tcr-,    Imw- 
over,  liad  im  judicial  aiitlini-il y.     'rinii'  imwci-.  as  -iiewii  liy 
tiieir  coiiiiiii.-sinns,  were  ~iinilar  to  ihu-e  |ii)--e>-ed  hy  Ma~tcrs 
ill   ('liaiicii'v    in    I'jiLihiiid   it    Ireland   at    that    lime,      (in    tlie 
appointiueiil  <d'  a  Master  n\'  the  IJoll-  tiieii'  as>isiaiice  wa-  no 
longer  re(jinreiK  and   iVdiu  tlie  i-ecdril-  it  is  eviih'p'   they  did 
not    sit    with    him.      I    nli-ci'\i'.    Iinwc\rr.    in    mmhc    lew    ca.-es 
where  the   Ma-tei"  of  tile  Ihdl-  uas  di-.|iiali(ied   from   interest 
or  oiher  cauM',  the  -enim-   Ma-tei-  in   ('liaiicery,  at    that    time 
^Ir.  Nutting,  sal  as  Judge  and  (h'cideil  tlie  mailer-  coming 
htd'ore  Inni.      In   some  other   iii>t;uice.-   the   «  liancellnr   him- 
self sat,  and    heard    the  cases,   assi-ied    hy    tlie   eiiinm'>n    law 
Judges.     Ahout    the  year    is:'.".'    ureal    and    -rowing  (li->aii  — 
faction  was  aroiKed  frniu  tlie  expen-e  and  dt  lay  in  the  Chan- 
cei-v   Court.      .\s  a  conseijiiem  e,   the  statute  "J    Win.    1\'.  cli. 
4:;i    was    passed,   entitleil    ••An    .\et     for   appointing    commis- 
sioners to   intpiin-   into  and    repni'i    upon    the  expediency  ot 
roforming   the    practice   and    pi-oeeedoigs   in    the   (imrts   ot 
Law   and    j-'.iinity."   etc.      'I'he    preaiidile.   after   n-iting   that 
wheri'iis  it  has  iiecome  necessary  |o  revi-e  tlie  civil  and  crimi- 
nal codes  id'  this  I'rovince.  and  to  render  the  pracliee-of  tlu' 
Courts  (d'   Law  and    Ivpiity  nuu'e  >iinple  and  less  expfusive, 
tlien   proceeded  to  oiitliiu'  the  appointment   ><{'  live  coinmi.s- 
sioners  to  deal  with  the  suhject  and  report  to  the  Lieiiienant- 
(ioveruor. 

(  hapter  lit  (d'  ;?  Win.  1\'.  wa-  an  .\ct  pa<sed  T.r  the  more 
t'asv  redemption  and  fiu'eclosiire  of  mortgage^,  hut  the  results 
of  the  report  more  fully  appear  in  eh.  "i"-'  <>f  S  Win.  1\., 
"An  Act  for  amending  the  practi.e  of  the  C.-iin  id'  Chan- 
cery and  diniinisiiiug  the  expenses  thereof." 
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S.'c.  1  ciiiiKiwi  IS  ii'id  rfi|iiii'(>  llic  Mii>tcr  (if  llic  Ifolls  iiiitf 
('l)iiiict'lliir  Iroiii  tiiiif  In  liiiH-  [<>  luiikc  -iidi  rules  iiml  coiirso 
n\  |iriirii(c  iH  will  I'i'iliicc  I  lie  i;r(Mt  |iriili\ity,  cNpciix',  iiml 
(li'lays  (if  tilt'  |>rotc('(liii<:s,  bii.xiiicss,  mid  iilt'iuliu^fs  uikIlt  tin* 
prfscut  |iriicti((',  ns  sIkiII  lie  iIitiiiciI  iimst  i'\|ic(li(  nt  ami 
I'll'cci  mil  I'd!'  tilt'  tiisi'  1)1'  lilt'  siiiliir>  tliiTcin. 

Scr.  'i  f'Tiiiits  that  in  nil  iiiiittt'V>  imt  r-'jiilatcil  ity  tlic 
|ti'('Sfiit  |iiiictiii'.  (If  till'  riilfs  ami  (irtlcr-  to  'm  mad",  llif  iiriic- 
tict'  of  till'  iliuii  Coiiit  (if  ('luiiicfiy  in  Miiuliuul  >liall  hi'  i'll- 
lowi'd  iinlil  lilt'  saiiii'  >liall  In-  i  Iiaiii;i'il  iimicr  ihf  Att. 

Sec.    ;5   ahHli>lif.-;   cfri.iiii    lnriii;,!    iirnct'cdiiius.   I'tc 

St'c.  I  I'lialdcs  tiic  ('fiiirt  III  (  hiiiict'iy  t'l  ii<f  lln'  snim* 
powtT.s  III'  fxi'fiil  idii  tn  fiil'iirft'  i!>  jiid^iiiit'iUs  iiiitl  ilucrocs  as 
art'  ill  list'  ill  till'  Sii|in'iiii'  ( 'mirt. 

Sff.  .">  I'liahlrs  lilt'  ( ■luiiictlliir  Id  i'stahli>h  a  proper  seal 
fur  tlif  ( 'iiiirl. 

Srr.  (I  ciialili's  the  Masti-r  nl'  tilt'  Kiills  to  <\)sn  all  oriTiTs 
ami  ilriTiTs  iiiailt'  hy  liim.  and  in  cast'  o['  dcfi-ccs  inaki's  tlif 
(  liamTlloi's  siLMialiirt'  iiiiiiccfs>.ary  when  lir  is  ahst'iil  froni 
Halifax,  hut  |ir<i\idfs  that  ihr  I'lindiufiit  of  all  ih'crct'H 
hf  siiriu'd   liy   the    ( 'haiufllor.      It     fiirlhrr    foiistituti's    thi' 

.MastiT  nl^   till'    IfnlU    lllr    ri'>|  m  Ul-i  h|r   adviMT   aild    ■llllli;t'   of   tlu* 

said  (  liamtTy  ( 'oiirl. 

Sff.  ;  |irovidf>  that  a  MastiT  iv\t rat u'di nary  id'  said  Court 
shall  hf  ioiuiiiis>ioiifil  ami  a|ipoiiitt'il  in  I'atli  county  or  dis- 
trift  of  till'  I'roviiiff.  and  uivfs  fVfry  siifli  Master  power  to 
admini^Ifr  oath-  in  profffdiii'.:s  to  he  had  in  the  ('oiirt  ami 
to  act  as  an   IvMiniiiifr  of  >aiil  Courl. 

Sfc.  S  validalfs  all  sahs  of  niil  otatc  itiadc  umlfP  ilccrccR 
of  the  ('oiut.  ami  finpowt'rs  >alfs  to  he  niatlt.'  hy  the  Court 
in  future. 

Sft>.  !l  and  V)  refer  to  matters  not  m'ei's>ary  to  ohgcrvo 
upon  hero. 

Sfc.  II  extend.'*  to  the  Court  of  Chancery  the  rijiht  to 
take  evidenci;  ilc  hriic  rssi'  i\<  in   the  Supreme  Court. 

Sec.  \2  ennhles  the  Court  of  Cliaiifery  to  ])erniit  the 
oxaniination  of  witnesses  vim  rorr  hefore  the  Court. 
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l''r(iiii  ii  coiisidcratinit  of  tliis  ^tnliiti'  it   will  lie  srcti  tl);it 
n  niiinl)(M'  ol"  (isct'iil  rci'dniis  wwc  iiuuli".     l-'nr  tlu'  lir<t   time 
tho  MnstiM'  oC  tilt'  IJolU  i>  citMstitiitril  liy  sintnl.'  n  .IihIl:!'  in 
Cliiiiiccrv  with  ('xtciidcd  |io\vcrs.  It  would  mmmh  iIi  ii  up  to  this 
time  tlx'  CliiUiccllnr's  siL:iiiitiii'(>  wns  m'ci's«;\rv  t'l  the  validity 
«d'  nil  ridfs  imd  orders,  Imt  tlii>  is  imw  di«|'eii<ed  with,  and  in 
decrees  when   lie  i>  aiiseiit    I'i'diii   the   I'rnviucc.     'I'lu'   iiroeess 
of  the  Coiirl   is  siiiiiililled  in  res|>ecl  to  ex'^ciiti'iu  of  di'ci'ees. 
and  a  si'ttle(l  mode  of   |iroee(liire  ralilied    liv  staliile,  and    1 
.should  think  a  very  jrreat  inipnivenieid  was  iiindc  in  aljouin.ir 
witnesses  to  he  exaaiiiied  rird  mrr  in  ('onrt.     Hitherto  the 
j)raetice  was  to  have  them  examiiii'd  liy  mean-  of  inicno;:;!- 
torie.s  hcl'ore  examiiiei's,  which  can  never  lie  a>  -ati>faclory  as 
in  ()\wu  ("onrt.      I  oliserve  that  Stewart  siiiiied  mII  rules  with 
the  statutory  title  of  l{es|ion-ilile  Adviser  and  .Indue  of  the 
Court  of  Chaiicery. 

I  have  already  adverted   to  the  rule-;  .md   orders  which 
wore  pa.ssed   and  the  ^n'oat  lud'orins  eveiitiiady  eiTect"d  in  the 
jiroeeedinjis  in  Chancery  iindei-  the  authority  i>\'  [\\\<  -talnte. 
One    enrions   feature    is    l)i'oii,L:lit    out    hy    the    -tatiite    ') 
Wni.    IV.  eh.  '2i],  that   the    then     M-nler  of  tin-    l.'olU.    Mr. 
Vairbanks,  was  at  the  same   time  a   niemln'r  of  the   iloii<i' 
of  Assenihly.     It  was  then  |iro\ided  that  liiercartei'  im  per- 
son  holdine-  the  olhee  of  the   Ma-ter  of  the   lloll>  or  , I  inline 
of  the   Court    of   Vice-Admiralty   should    he    eli-dile    to    lie 
elected,  and  further  provision   was  maile  for  Mr.   fnirhanks 
to  reslfzn  his  seat.      It  strikes  one  a-  >ii)<;nlar  that   a  .Indue 
should  have  been  ))ermitteil  to  retain  a  si'mi    in  the  Leui>la- 
ture,  hut   1  helieve  it  is  not   without    pr<'ce<lent    in    ivii-land. 
where  the  Master  of  the  Rolls  at  one  time  >at   in  the   ilou.se 
of  Coinnions. 

In    ISIS.  (dinp.   '^1    of   11    \'ie.   was   passed,   making'   the 


Judffes  of    the    Supreme    Courl 


am 


1     Master  of  the    \lA 


indept'udenl  of  the  Crown.     It   provide  that,  notwith-lam 


inj;  tlieir  commission^ 


ire  onlv  duriiiiT  pleasure,  and  that  on 


the   demise   of   her    Majesty     they    wcui 


Id     liecome    vaiaiit, 


they  should   hold    their  respective   othces   durinj:   iroo.l    he- 
haviour.  and  that  they  should  not   cease  to   hold  them  hy 
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rt'iisoii  i.r  till'  (Iciilli  Df  llii'  SiniTciuMi.  Il  riirtlu'r  prnvidcs 
tliiit  ill  cjisc  III'  iiiiy  viifiiiicy  it  shall  lie  lawful  I'nr  the  (lnvor- 
iinr.  uiiilcr  the  (Jiviit  Seal  o\!  \\\v  I'mx  iiicc.  In  M|i|iiiiiil  a  lit 
and  |iri)|ii'r  iifrsmi  until  tlir  Knyal  iilcasiirc  shall  hr  ■•  mwii. 

The  statutes  which  I  have  iiicnt innnl  fMiii|iri-t'  all  llio 
!t';;is]ation  toiichiiij.''  ihr  Ciuirt  uf  ClianctTV  niilil  tlir  final 
Act  was  |iavsc(l  in  iSoTt  which  swept  it  nut  ol'  cxi-tciicc,  and 
tn  till'  coii-iilcratinii  111'  which   I  iii>w  turn. 

'riic  statntc  which  c(iiii|ili'ti'(l  the  (lestni-tiiui  of  the 
Conrl  dl"  Clianocrv  in  this  I'rnvincc  was  passed  in  the  session 
n|  is.")."!.  Il  is  chapter  •.':>.  entitled  "An  Act  fnr  ahnlishinj; 
the  (onri  of  Chancery  and  coiiferriiii:  Mipiity  Jurisdiction 
on  the  Supreme  ( 'oiirt." 

Sec.  1  provides  that  "  the  Snprenie  Court  shall  liav(^ 
jurisdiction  in  all  cases  herefofure  detenninalile  hy  the  Court 
i)\  Chancery,  and  >-liall  exercise  the  like  powers  and  apply 
the  .<aine  principle.-  of  eipiity  ,is  justice  may  reipiire.  and  as 
have  heretofore  lieeii  administered   in   that   Court." 

Sec.  "i  provides  that  the  )iractici'  of  tlie  Supreme  ('ourt 
now  or  hereafter  to  he  estaidisiied  as  far  ns  il  i>  apjilicalile 
thereto  shall  he  ohserved.  and  in  any  case  where  the  jirovi- 
.-ions  of  the  practice  and  this  .\ci  shall  not  apply,  the  prac- 
tivoof  the  I'lnu'li^h  Ciuirt  of  (  hancery  >liall  he  adopted. 

The  renuiinintr  sections  iiiaki  further  provisions  respect- 
iii;jf  jurisdi:'tion  and  procedure  in  the  Supreme  ('ourt  in 
ripiiiahle  suits,  jirovidc  a  pen-ion  for  the  Master  id"  tlu? 
I.'olls,  the  lion,  .\le\ander  Stewart,  and  the  U'eiiistrar';  ami 
the   coiiclndiiii:'   section    lirin*;s   the    .\ct    into    operation   on 

1st  Auiiiist,  is:)r. 

Thus  was  hrou^dit  to  its  enil.  after  an  existence  of  more 
than  a  century,  the  old  Court  of  Chancery  in  the  Province 
of  Nova  Sioiia.  npinions  have  varied,  and  dnuhtless  will 
always  vary,  as  to  the  wi-dom  of  this  step.  The  passa<re  of 
tii.ie — now  nearly  half  a  century — has  <:reatly  ohsciired  some 
of  the  iinderlyiiiL''  causes  which  led  to  -iich  a  luomcutous 
chnniio  in  our  judicial  procedure.  It  is  doiihtful  if  tlieso 
will  over  he   jierfectiy  iinderstrod,  luit    fnuu  the  iiews]iaper 
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(!i-cll->ii(i|is  ill  the  tilllc.  tlic  M'|inlt-  IiiihIc  tci  llic  I  z';^!-!))!  H  Tc. 
mid  (lie  (lolintcs  in  the  House  nf  .\--rinlily.  we  cjiii  to  sniiic 
extent.  JikVm'  of  the  s|iiril  jind  motives  uliidi  inlliietieed  the 
l-e^^ishitiire. 

The  spirit  of  jndiein!  reform  wns  in  the  iiir.  not  only  iis 
reiTiirds  the  Court  of  ( ■liiiiicerv.  hut  id-o  ihe  -'ther  ('nuil-  of 
the  I'rovinee.    On  l-t  I''ehniiiry,  is  in.  ihe  llou-r  of  .\--enilily 

I'MSSed    il    rr-(dlllion     ihlll    il    '•(•oniUlillee    \v    il|i|ioinlcd     to    in- 

(|uire  into  the  irenerfd  juris|irudence  of  the  rro\  inee  nud  |irfic- 
tiee  of  the  Supreme  Court,  iiinl  to  repm'l  to  this  House  hy 
hill,  or  otherwi-e."  On  this  fommittee  were  Howe.  .lohn- 
ston,  Voiinir.  Harrinirton,  Henry.  Mnrslndl.  ;\nd  Creelnuin. 
Notliin^r  a|t|ieiirs  to  have  resnlted  from  the  hilrmrs  of  this 
(■onunitfee.  On  the  Ith  Miireh,  is.M,  i\  resolution  was 
passed  to  appoint  a  scdect  committee  to  take  into  eonsider,!- 
tioii  the  propriety  of  aholishini:'  the  Court  of  ('hancery.  on 
whicli  wero  appointed  .lohn>toii.  Mar-hall.  Harrinirton. 
Vounj:'.  Henry.  Killani.  and  Knlton,  i'.nd  on  the  -.'.stli  March, 
ls.')l,  Mr.  Henry  reportcil  and  pie-enleil  a  liill  to  alioli-h 
the  CoiM't  of  ('ham-cry  and  to  transfer  i^piity  jnri>diction  to 
the  Supreme  Court.  Thi-  hill  passed  the  lower  !lou^o,  hut 
was  thrown  out  hy  the  LeL:i>lative  Couinil.  A-  a  result  ol 
this,  on  the  *lh  .\;.ril,  Is.M.  Mr.  .lohn-loii  moved  that  a 
conimis>ion  he  appointed  to  ini{uii'e  into  the  praclire  and 
proceed in;.^s  of  the  ('oiirt>  nf  \:,\\\  and  JMpnty  with  a  view  nf 
transfer  of  the  Mipiity  to  the  couiukui  law  juri^dict  i«M).  if  it 
he  praclicahle,  and  to  prepaic  a  hill.  The  {■ommis-ioncr-  ap- 
pointed were  I?rcnton  ilalihurton,  ('..I..  Mr.  .Iii-tice  I'liss, 
.1.  !'..  I'liiacke,  and  W.  .\.  Ileiiiw.  Their  report  is  to  lie 
loiind  in  the  llou>e  of  .\--;euddy  .lournal-.  IS,".-.'.  Appendix 
No.  '•').  After  report ini:' elahorately  <'ii  the  pidpo.-ed  chauircs 
in  the  practice  id'  the  Supreme  Court,  they  maki'  the  f'dlow- 
in<i'  ohservalions: 

"' Althonnh  the  e\pe(1iem'y  of  t  ran-feifiiiL;-  the  jurisdic- 
tion (d'  the  ('ourt  of  ('haucerv  to  the  ('oiiit  of  common  law- 
has  Iieen  innler  our  con-ideration.  neither  the  time  at  our 
(onimand,    nor    the    materials    and    information    within    our 
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roach,  have  heon  sucli  as  to  ona1)le  tlic  commissioners  to  ar- 
rive it  any  oonchision,  ami  liavinu'  perceivofl  the  ([Tiestion 
of  Chancery  reform  has  hoen  siiljmitted  to  tlie  consideration 
of  a  commission  in  Kngland,  wliose  report  lias  heen  snl)- 
niitfed  lo  Parlinmont,  they  liave  been  inlluenceil  I)y  a  desire 
to  avail  themselw."^  of  tiie  result  of  the  investigation  before 
coming  to  a  conclnsion  on  this  dillicnlt  and  iniportant 
branch  of  their  inqniries." 

It  will  1)0  interesting  to  call  attention  here  to  a  fact  which 
a])pears  from  coirospondence  ])nblished  in  the  Journals  of 
the  II 0 Use  of  l&b2,  that  the  bill  for  the  abolition  of  the 
Court  had  been  introduced,  and  passed  the  Assend)ly  without 
oven  giving  notice  to  tiie  Master  of  the  Holls  of  such  inten- 
tion, apart  from  the  still  more  remarkable  fact  that  no  re- 
port or  investigation  on  the  subject  had  been  laid  before  the 
House.  This  is  noted  here  as  indicative  of  the  &i)irit  which 
must  have  inspired  the  governing  parties  in  the  Legislature 
in  respect  to  the  Court,  and  the  ]\laster  of  the  Eolls. 

Their  final  roimrts  on  the  al)oliUon  of  the  Court  of  Chan- 
cery will  1)0  found  in  tlie  Assend)ly  Journals,  18r)3,  A])pendix 
Xo.  Jf).  The  commissioners  were  unable  to  agree  on  any 
ro])ort  iivd  wore  requested  to  submit  their  individual  views. 
Only  three  did  so.  Mr.  Young  gave  his  own  viow^,  and 
whaiever  may  be  our  o|)inion  on  the  question,  a  perusal  of 
this  paper  does  not  show  that  profound  and  practical  know- 
ledge which  we  should  ex])ect  from  a  legislator  and  lawyer 
of  his  ex])erionce.  On  the  other  hand,  the  views  of  the  chief 
tJust'ce  and  Judge  "Rliss  display  the  rosidt  ol  long  exporienc? 
and  thorough  ae(|uaint!inco  with  the  whole  subject,  ex])ressed 
in  vigorous  and  clear  language.  While  ^Mr.  Young  in  strong 
terms  contended  for  the  suppression  of  the  C(>urt,  the  Chief 
Justice  and  Judge  Bliss  i)ointed  out  the  erroneous  theory 
on  which  those  who  desired  it  abolished  were  building,  and 
exposed  the  failure  to  which  it  was  doomed,  and  the  very 
mischiefs  which  afterwards  followed.  The  ablest  defence, 
however,  made  for  the  Coui't  was  by  the  IMaster  of  tlio  KoUs 
himself.     This  defence  is  riot  to  be  found  in  the  Journals  of 
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the  Assembly,  nllhougli  it  was  in  the  form  of  a  letter  ad- 
dressed to  the  commissioners,  and  he  requested  its  piildica- 
tion  with  their  report.     Why  it  should  have  been  excluded 
does  not  a\)\m\r,  but  Stewart  took  care  to  have  it  recorded 
in  the  record  books  of  the  Court.     It  is  too  long  to  be  re- 
produced here,  but  some  of  the  points  deserve  notice.     The 
principal  grounds  urged  for  the  abolition  of  the  Court  are 
no  doubt  fully  expressed  in  Mr.  Young's  speech  introducing 
the  bill  in  the  session  of  1855.     "  The  great  objection,"  says 
Mr.  Young,  "  to  the  Chancery^  as  now  constituted  is  that  its 
forms,    delays,    and    expensive    machinery    exclude    a    vast 
amount  of  business  whicli  ought  to  be  adjudicated  on  by  it." 
The  answer  to  these  charges  in  Stewart's  letter  to  the 
commissioners  is    very    decisive    and    the    facts  in  support 
strong.     He  points  to  the  great  reforms  and  changes  which 
had  been  made  within  recent  years,  simplifying  the  practice, 
and  lopping  oif  numy  useless  forms  in  the  conduct  of  the 
proceedings.     In  this'both  the  Chief  Justice  and  Judge  Bliss 
corroborate  his  statements  in  their  reports.     As  to  delays, 
he  significantly  calls  their  attention  to  the  fact  that  not  one 
■aiico  remained  in  his  Court  undisposed  of  which  had  been 
Heard  before  him.     In    respect    to    expenses,  while  giving 
figures;  to  show  that  they  are  not  large  in  comparison  with 
other  Courts,  he  at  the  same  time  reminds  them  that  the 
scale  of  costs  and  fees  to  be  taken  are  fixed  by  the  Legisla- 
ture, and  not  bv  him.     After  explaining  at  some  lengtli  the 
objections  to  the  proposed  transfer  of  the  Chancery  business 
to  the  common  law  Courts,  he  challenges  those  who   are 
making  and  repeating  the  charges  against  the  Court  to  come 
forward  with  proof  of  them.     This  was  never  done.     On 
30th  March,  1853,  a  resolution  was  passed  requesting  the 
Lieutenant-Governor  to  appoint  a  commission  of  suitable 
persons  to  prepare  a  bill  for  the  abolition  of  the  Court  of 
Chancery.     The  Act  was  founded  on  tliat  report  to  which  I 
have  above  referred,  and  which  with  the  letter  of  the  Ma.ster 
of  the  Rolls  will  be  found  published  in  extenso  in  a  ijamphlet 
embracing  all  the  papers  on  the  history  of  this  Court  in  Nova 
Scotia. 
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Now,  apiirt  from  the  action  of  tho  TToiise  of  Assembly 
which  I  have  brieily  smiiinarizod,  it  is  ])hiin  to  lho8C  who  road 
tlie  s])ooohos  aiul  iiows])aiH'rs  of  the  day  tliat  other  motives 
contributed  to  tlie  result.    Stewart  was  a  man  of  strong  and 
independent  character,  and  in    the    course  of  his  political 
career  had  aroused  tho  bitter  enmity  of  liis  opponents,  and 
had  also  incurred  the  ill-will  of  some  of  his  former  colleanmes. 
Among  them  were  the  most  ])roininent  lawyers  of  the  time 
on  both  sides  of  politics.     In  striking  a  blow  at  the  Court, 
they  were  striking  a  blow  at  him,  and   to  some  extent  at 
least  it  would  seem  that  the  Court  owed  its  extinction  to  the 
dislike  felt  towards  tho  head  of  it.     This  offers  the  best 
ex])lanation  of  the  unanimity  with  which  all  parties  acted. 
Whether  on  the  whole  a  mistake  was  committed  in  abolish- 
ing the  Court  of  Chancery  or  not,  is  fairly  ojicn  to  argument. 
Looking  at  tho  question  in  tho  light  of  experience,  I  come 
to  the  conclusion  that  the  administration  of  law  and  equity 
by  one  tribunal  is  best,  and  most  conducive  to  the  interests 
f)f  suitors,  and  in  so  far  as  that  was  the  object  of  the  Legis- 
lature it  was  wise.     This  object,  however,  was  not  accom- 
])lished  excejit  in.  name,  for  our  legislators  of  that  day  had 
not  grasi)ed  the  basis  on  which  the  fusion  of  law  and  equity 
could   1)0  brought  about.     Indeed,   it  was  not   successfully 
accomplislied  in  England  for  many  years  after,   and  then 
only  after  most  patient  and  searching  investigation  by  the 
greatest  legal  minds  in  the  country.     What  it  did  effect  was 
a  serious  muddle  in  the  administration  of  justice,  and  its 
result  was  most  injurious  in  its  effects  on  the  legal  profes- 
sion.    It  is  easy  to  destroy  an  old  existing  institution,  but 
it  takes  time  and  men  of  genius,  knowledge,  and  experience 
to  reconstruct.     The  best  evidence  of  the  mistake  then  com- 
mitted was  thac  in  the  very  short  period  of  eight  years  the 
Legislature  found   it   necessary   in   the   public   interests  to 
re-establish  the  same  Court  under  another  name — the  Court 
of  Ecjuity — to  the  Judge  of  which  all  equitable  business  was 
again  exclusively  assigned.     Great  injury  was  brought  upon 
the  h'gal  profession  by  the  abolition  of  the  Court  of  Chan- 
cery, in  leading  to  the  neglect  of  the  study  of  equity  juris- 
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prudence.  The  lawyers  of  the  suceeedin};  gcneratinn,  nnd 
until  the  Judicature  Act  v/as  adopted  in  this  Province,  dev(.ted 
their  eiierj^ies  almost  entirely  to  the  common  law:  not  realiz- 
ing the  necessity,  they  rarely  ac([uired  any  thorough  know- 
ledge of  e(|uity  jjvinciples  and  procedure.  Jv|iiity  as  adminis- 
tered in  the  C\)urt  of  law  —  at  least  uj)  to  the  time  the  late 
Mr.  Justice  Kitchie  hecame  Equity  Judge — was  not  remark- 
able for  its  depth  and  learning  and  adherence  to  sound 
princi})les,  and  there  was  little  encouragement  to  pursue  it. 

Happily,  this  defect  in  our  Provincial  ])ar  has  been  re- 
moved, and  we  have  able  and  exi)erienced  equity  lawyers 
practising  in  our  C'oui-ts,  capable  of  holding  a  first  jylace  in 
any  Court  in  the  British  dominions.  Tiie  rising  generation 
of  lawyers  are  now  taught  and  imbued  with  a  general  know- 
ledge of  equity  jurisprudence  without  which  it  would  now 
be  impossible  to  follow  their  profession. 

Although  not  immediately  hearing  on  my  subject,  it  may 
be  interesting  in  conclusion  to  state  that  l)y  chap.  10  of  the 
Acts  of  IHG-l,  the  Court  of  Chancery  under  the  name  of  the 
Court  of  Equity  was  re-established,  using  the  procedure  of  the 
Su})reme  Court  as  far  as  applicable,  but  it  was  found  neces- 
sary largely  to  amend  this  to  adapt  it  to  equitable  proceed- 
ings. That  distinguished  lawyer  and  legislator,  the  Hon. 
James  W.  Johnston,  was  appointed  to  the  office  of  Equity 
Jiulge,  and  at  his  death  he  was  succeeded  by  the  eminent 
and  well-known  Judge,  John  W.  Ritchie.  On  his  death 
he  was  succeeded  by  Alexander  James,  who  was  then  a 
Judge  of  the  Supreme  Court.  During  his  time  the  Equity 
Court  as  a  distinct  tribunal  was  again  abolished  in  1884, 
when  the  Judicature  Act  came  into  operation.  The  fusion 
of  law  and  equity  Avas  then  in  reality  accomplished,  and  both 
are  now  administered  by  all  the  Judges  of  the  Supreme 
Court.  The  title  is  still  retained  by  Mr.  Justice  Graham, 
who,  as  such,  has  jurisdiction  in  the  Court  of  Marriage  and 
Divorce,  but  in  other  respects  his  position  is  the  same  as  the 
other  Judges. 

This  completes  the  history  of  three  of  our  princiiial 
Courts  of  Judicature,  that  is  to  say,  the  Supreme  Court,  the 
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Inferior  Court  of  Common  Pleas,  and  tlie  Court  of  Chancery. 
There  remains  to  be  written  tlie  liistory  of  the  Court  of  Vice- 
Admiralty — which  from  all  I  have  observed  will  form  a  very 
interesting  chapter  in  our  judicial  annals  —  the  Court  of 
Trohate,  the  Court  of  ^larriagc  and  Divorce,  the  Court  of 
Krror  and  Appeal,  and  the  Court  of  Escheats.  My  object  in 
placing  the  history  of  these  tribunals  before  the  public  has 
been  to  rescue  from  oblivion  many  interesting  and  important 
facts,  scattered  around  in  our  Court  and  Provincial  records, 
not  easily,  or  at  least  not  readily,  attainable  by  those  dec^iring 
to  know  something  about  thc;n.  It  has  always  appeared  to 
mo  that  at  least  members  of  the  legal  profession  should  pos- 
sess this  knowledge,  and  that  it  should  not  be  altogether  un- 
interesting to  the  general  public. 

The  particidars  I  have  given,  it  is  to  be  understood,  are 
by  no  means  exhaustive  of  the  subject,  and  for  those  who 
desire  more  extended  information  I  would  refer  them  to  the 
Chancery  and  Provincial  records  from  which  I  have  gathered 
these  fragments. 


